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Part First. 


PRELIMINARY TOPICS. 


In writing a work on Social Institutions, the 
treatment of the State grew to such a size that 
the author felt compelled to put it into a separate 
book, which book the reader now has before 
him. To an American the great Institution is 
his State, which he has ultimately to govern, and 
which he ought to study and understand. The 
present object is to put the State, particularly 
its newest form, which is the American or Occi- 
dental State, into line with the newest science, 
which is Psychology. 

It should be noted, however, that this science 
is not the old Rational Psychology nor the recent 
Physiological Psychology, but a new discipline, 
the Occidental one, which is just getting to be. 


(6) 





seems destined to be Pry- 
avience of the Self, both 
d which thus plaves the 
worth upon the Person. 
treated psychologically, is our 
first fact of the State is that it has 
just be able to execute its commands, 
it is no Stute; thus it shows itself an 
yin the world. It has Will; wemay 
mn a Will, distinct, working in its sphere, 
"according to its own law, which wo shall find to 
With this conception of the State aa Will we 
reach down to its fundamental psychical trait, 
and thus bring it back to the human Self, which 
hus alo Will, and correlates it with the same. 
Undoubtedly the State must have intellect, too, 
and be guided by knowledge; likewise it must be 
administered by men who have the feeling of the 
State, patriotism. These, however, but subserve 
the State, which is the grand doer, Will. 

This principle of Will, however, is not peculiar 
to the State which has it in common with all 
other Institutions. It behooves us, therefore, 
first of all to bring home to ourselves some idex 
of an Institution. 
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So we must conceive it as an institutional Will, 
or the Will us an Institution, here the Family. 

Such, then, is the Family with its tax first and 
greatest. But into this domestic circle is next 
brought a small piece of paper which makes a 
new demand. It comes from the baker, who has 
given of his Inbor; the bread'which the individ- 
uals of the Family have consumed, must he paid 
for. But who is the baker and what doos he 
represent? A little reflection will lead us to the 
fact that he must have flour for making his bread, 
whereby the miller is introduced; but the miller 
needs wheat, which is raised by the farmer, and 
they both need machinery of various kinds, aa 
well as clothing and shelter. Thus we find that 
the baker, in order to sond his loaf of bread to 
the Family, has to make himself a link in a vast 
circling chain of employments, a new circle, which 
is ceaselessly moving in its round of produc- 
tion. Here, then, is « different aystem or circle 
outside of the Family, yet pushing into it with 
Dill in hand, and requiring payment. This we 
call Society, or the Social Whole, most generally 
known as the Business World. 

Thus rises a new Institution, external to, yet 
interlocking with, the Family, commanding the 
latter or some member of it to give un equivalent 
of effort for the product which has been fur- 
nished to it. And the Family or its member 
must obey. For this Institution is also a Will, 
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Still the bill has to be paid, for the command 
is even more authoritative than that of the 
baker's bill. Forif this tax is not settled in due 
time, the house itself which is taxed is sold by 
supreme authority, and the builder is turned into 
the street homeless. Truly here is a Will with a 
vengeance, in fact just that Will whose function 
is to avenge and to punish. ur little piece of 
paper has again léd us to an Institution univer- 
sally known as the State, which is the topic of 
the present book, 

Indeed this State can levy another tax far 
more terrible, With resistless power it can enter 
the Family and take the head member of it, the 
bread-winner in person, saying “ Come with me, 
Thave need of thee."’ Not simply some work 
of the man, some portion of his effort in the 
form of property is appropriated, but the whole of 
him—the awful tax which the State imposes for 
its own defense, bidding the man go upon the 
battle-field and hazard his life that it, the State, 
may live. Yet the man will pay this tax too, 
yea will volunteer to pay it, since it is, when he 
thinks about it, the deepest requirement of his 
own heart as well as the coercive mandate of his 
own reason. 

Such, then, are the three kinds of taxes which 
the three Institutions — Family, Society, State— 
impose upon the individual, who is a member of 
each. Thus be becomes conscious, doubtless xt 
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coptent, aim, purpose is to will Will, that is, to se- 
core man’s free activity through the Institution. 

‘This colossal Individual has a voice and utters 
himself; this utterance is a command, being that 
of a Will; such command is called the Law. 
‘The voice of the State as the All-Will is the Law, 
which is, therefore, universal, of ull and for all. 
‘The State's word and its only word fully artion 
lated is Law. 

As the human organism brings to its center 
each senestion on its surface, making the same 
whole and complete through its own total pro- 
cess, which returns to the originating stimulus, 
securing it and reproducing it, so the State as 
AILWill must bring to and through ita center 
each individual Will, securing it and re-aflirming 
it through the Law, which indeed is a kind of 
re-creation of it. ‘Thus we may see that the 
State in one sense is prior to the Individual (as 
ancient Aristotle said) since the latter is not 
complete without the former. But itis equally 
true that the Individual is prior to the State; 
that is, they both form one process, each part of 
which is both before and after the other. 

‘Thus the question about the priority of the 
State or Individual is very similar to that other 
question: Is the hen first or the egg? The fowl 
produces the ogy, but the egg produces the fowl, 
which is thereby creative, or self-producing, and 
the whole is the process of generic preservation. 
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toric line of governments from the beginning. 
Tt with its short career of development is, there- 
fore, the best explanation of what the State is, 
of the meaning and end of the State. It throws 
its light back to the very starting-point of the 
State, by showing what the latter has become in 
the evolution of the ages. The small genetic 
coll of the State, as we may call it for illustra- 
tion, utterly undeveloped in its primitive shape, 
we can see growing and unfolding ipto this its 
latest form, and thereby tell what lay ideally in 
the embryo. 

Horein it is not intended to affirm that the 
State has attained its perfection or reached its 
concluding act. On the contrary, in its new 
illumination of the past we may faintly see somo 
outline of its fature shape. We are made more 
certain of the coming evolution when we trace 
the changes up to the present, in which they as- 
suredly do not stop. 

‘The philosopher has often told us that the 
world is moving towards its cause and not from it; 
that man is returning to his source in a deeper 
sense than he ever proceeded from it. In the 
same way the State is forever evolving its higher 
self and showing what lurked in its first germ 
and all its succeeding forms. What the patri- 
archal State signified, what lay in the Oriental 
Monarchy, and also in the European Nation, can 
best be scen in its last explication in the United 
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builds these social habitations for itself. So the 
ultimate study of Institutions, including the 
State, leads us back to man’s fundamental psy- 
chical activity, to the very process of his Self- 
hood (otherwise named the Psychosis), out of 
which arises his institutional world, whose order 
and system must therefore be founded upon this 
movement of the primal genetic Self, Hence 


Psychology is here the organizing, because the 
creative science, us it is elsewhere, 


Iv. 


And now what may we select as the salient 
characteristic of the United States? Can we 
catch the key-note of its harmonies, utter it in a 
sentence or even in aword, which shall runthrough 
and unify our theme, our thought, and by the 
way, our book? This fundamental note is found 
in the term State-producing; the United States is 
not only a State, but the producer of States, not 
instinctively so but consciously, with design. 
The origin of the State is not now left to 
chance, to migratory caprice and accident, but is 
ordered, is made rational, of course unto the one 
great end of freedom. 

Here we may insert a remark on nomenclature. 
‘There are two very different kinds of States con- 
joined and inseparable; yet they must be dis- 
tinguished. One is the United-States, the 
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‘There must. be, then, « State or actualized Will 
whose function is to secure, to cull forth, to 
create this actualized Will, elxe it may be assailed 
from the outside und destroyed. The individual 
State alone finds it difficult to preserve itself by 
itself. 

And the individual State has been always 
inclined to subject the neighbor State, that is, 
to assail actualized Will in another People — 
really to contradict its own fundamental prin- 
ciple. 

-Look at Europe with its armaments — what do 
they mean? The mightiest effort of the indi- 

* vidual State is to keep its independence. Such is 
the slow self-destroying outcome of the European 
Nation-State so-called. As it has subjected other 
provinces and peoples, so it is in everlasting dan- 
ger of having its own deed applied to itself, of 
being subjected in its turn. Why not? So 
there shall rise the New State on a different 
basis. 

This New State must have just the opposite 
characteristic; it must will the State as auton- 
omous, yea it must create the State and then 
secureit as an actualized Will, This State is not 
simply an actualized Will securing Free-Will to 
man through the Law, but an actualized Will 
which in ite legislation creates and secures that 
actualized Willwhich eecures Free-Will. This is 
the new colossal step forward in the evolution of 
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‘Thus, in the United States, the Single-State it- 
self is putunder Law. Never before was such a 
State heard of, The Oriental as well asthe Euro- 
pean State was sovereign, could do as it pleased, 
and often was capricious, like an individual, But 
now the Singlo-State has to be rational, and will 
the universal Will as expressed in the Constitution 
of the United States. Or we may now say that the 
individual State, internally and externally (ter- 
ritorially ) limited, has become a member of the 
universal State not thus limited, So we have no 
longer the independent single State, but the 
Socicty of States, which Society is just the new 
State, truly the genus forever reproducing the 
individual State, 

And this reproduction is not left to haphazard 
migration or mere tribal instinct, but has be- 
come conscious, is put under Law. The great 
migrations of the Eastern Continent were « pre- 
datory overflow into other lands; but the making 
of the State is now not simply a popular impulse, 
‘but a constitutional act. 

The Legislative Power makes the Law, yet 
what makes that Power to make the Law? This 
is the Constitution of the State, unwritten or 
written. But what makes the Constitution? 
‘This is the outgrowth or the expression of the 
Will of the People. 

Thus the Constitution of the State springs 
immediately from the popular consciousness. 
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servers have often declared in one way or other, 
that the leading psychical trait of the American 
People is Will. Honce the Jutter are the politi- 
cal folk of the present, for with their native en- 
ergy there must be a corresponding actualizing of 
the Will in Institutions, which are to return and 
foster and secure the native energy of the indi- 
vidual, On all hands it is agreed that the result 
has been unparalleled; but only too often has the 
institutional clement been left out of the account 
of this wonderful blooming of the human Will, 
everything being ascribed to its individual ele- 
ment. But it is tho Institution which gives to 
the individual his deepest training. 


v. 


Woe may now go back and give some further 
consideration to the fundamental thought-of the 
Institution, which was declared to be Will ac- 
tualized. This formula, we must remember, ap- 
plies to all Institutions, not merely to the State, 
which is only one kind of an Institution, being 
Will actualized through the Law. 

Accordingly, in advance, we wish to study a 
little the principle common to all Institutions in 
the manner just formulated. 

(1) The Institution is primarily callod Will, 
because it is the most direct counterpart of the 
Ego as Will—the counterpart oxistent in the 
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comes that finally the Will makes a product 
which is Will, namely, itself, thus coming back 
to itself as maker. If 1 make a chair, it is my 
particular product without activity of its own, 
but if the chair were a Will which could also func- 
tion, it would be an actualized Will, an Instita- 
tion, whose purpose and content is to return to 
the Will and affirm and secure it. In making 
the Institution it is manifest that the Will, though 
producing and objectifying, comes back to itself, 
producing and objectifying itself. 

Here we note tho reflexive process of the Will, 
always self-returning in order to complete itself, 
and thus revealing its innermost psychical move- 
ment or Psychosis, The Will must not only 
produce something, but also must reproduce itself 
as object, which reproduction is simply its own 
process of self-completion. 

In like manner we have just seen that the State 
ag Will must return and reproduce itself in order 
to complete its own self-evolution. Hence there 
has arisen the State-producing State, really the 
third or Occidental stage in the entire historic 
development of the State. Also we see the self- 
returning process (the Psychosis) suggested in 
the very designation of the State. 

Here, then, we should note that the Institution 
is the third or self-returning stage of the total 
field of Will; also that the State is third of the 
Seoular Institutions for the same general reason; 
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already cited, made the Stute the prior principle. 
Plato in x similar spirit has the State come into 
existence beeuuse the Individual by himself is 
not self-sufficient (autarkes, enough unto him- 
self). In order that he be self-suficing, the 
process of his Will must be complete, must 
actualizeitself objectively in an Institution. 

(4) Moreover the Institution as such has ita 
own peculiar content or end: it is to secure Will. 
The Individual is not celf-sufficing till his Will 
not merely completes itself in the objective In- 
stitution, but also returns to itself and secures 
itself through the Institution. This is the in- 
stitutional Will, or the Will as Institution, which, 
as before said, is the third stage of the total 
movement of Will (see Zhe Will and its World, 
pp-29,81). Thusthecommon WillorCommunity 
secures each Will in its free activity; or the 
All-Will vindicates the Will of each and all; or 
the universal Will as Institution universalizes the 
individual Will, so that every one can have his 
own Will without conflict. In this way the 
immediate, natural, individual Will, being partial 
and imperfect, is made integral. 

Manifestly the Institution calls forth Wil in 
its totality, which does not truly exist outside 
of Institutions. Herein we may seo the peda- 
gogic value of the latter. For the Institution 
forms the Individual quite as much as the 
Individual forms the Institution. The State, 
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of Wills, It is not the Will of all, which may 
be a mob bent on lynching a malefactor. This 
is really the destruction of the Institution. The 
culprit may deserve to be hung, and all may 
wish to hang him, but if they do they violate the 
State with its law, For even the Will of all is not 
to execute itself immediately, but only through 
the Institution. So a Lynch-proceeding, though 
the punishment may be just, is anti-institutional, 
abolishing the very means of justice and order, 
Thus the Will of all can destroy the All-Will, 
which is to mediate the former, The popular 
Will as such cannot tuke the plaice of the 
Institution, even if it secks to avenge a foul 
crime, 
(6) It will be often asked: How can there 
be a Will which is no person’s Will? And which 
also wills something or has a content? Un- 
doubtedly Will is primarily connected with the 
Self, being « stage in the process of the Ego. 
But this is subjective Will, while the Institution 
is Will as objective, actualized, working not sub- 
jeetively but objectively. Thus the two are very 
different, and require different names and differ- 
ent conceptions, even if one is derived from the 
other, The individual, singly or collectively, ia 
not the All-Will, or the objective Institution. 

It is true that many authors of high repute 
have culled the State a Person, notably Hobbes, 
Rousseau, and even Hegel. Yet all these named 
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Law, p. 165). That is, personal obligations 
are at first put upon the individual by his 
Community, but are finally determined through 
his consent, by Contract. According to Sir 
Henry, Status means in general external deter- 
mination of the man through the Family, 
Contract. means, ax far as it goes, the internal 
determination of the man through his own con- 
sent. 

There can be little doubt about” the truth 
of the mentioned principle, though it extends 
beyond the Family to Tribe, Community, City, 
Early Institutions of all kinds determine the 
Status of their members immediately. But as 
man increases in Bree-Will, which is his goal, 
the Institution corresponds, and gives to him the 
right of consent, of Contract. 

It mast be affirmed, however, that ‘the 
moyemont from Status to Contract’ does not 
complete the movement. The Institution is not 
only to secure the free individual in Contract, 
but the free individual is im turn to secure 
the freo Institution, The movement, then, is 
from Status, through Contract, to the State 
which actualizes the Free-Will of the Individual 
in its complete circuit and not merely in Con- 
tract. 

Language seems to suggest this movement. 

» In Greek, polites (the citizen) is derived etymo- 
logically and institutionally from polis (the city), 
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statutory and constitutional Law, and still this 
difference was fermenting already in old Greece. 

Men do not come together and say: «Let us 
now go to and muke a State.’ As if they had 
lived hitherto, could have lived hitherto without 
a State of some sort! The very condition of 
their coming together in peace would be the 
State. Indeed, us having Wills, these could not 
aet und exist without actualizing themselves in 
‘the State, and already having a State in which 
they are actualized. 

Still the idea of a primitive Contract has 
entered very deeply into modern political specu- 
Jation. But Contract is not first in the de- 
Yelopment of the State, rather it is the later, 
as already observed. Wo are to. ace the State 
growing into the Contract, rather than growing 
out of it. Contract properly means a self- 
conscious agreement between individuals about 
some matter, here about the government under 
which they are tolive, All this demands an ad- 
vanced stage of development, in fact the most 
advanced, the very Intest. Man must have 
come to & consciousness of what the State is and 
what he wants. He must, then, have passed 
through and become acquainted with many kind 
of States. 

But the original State is an unconscious 
growth, and man can no more contract about it, 
than he can about the growth of his own body. 
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Constitution. Institutions grow till man be- 
comes reflective and self-conscious, when he 
makes them purposely. 

It is Rousseau who at one time calls the State 
a Person and then a Contract, though properly 
neither term can be applied to it. The State is 
not an Ego, though it be a Will psychically ; yet it 
is not a subjective or capricious Will. The State 
is not to be fused or confused with its ruler, who 
is « Person, though the despotic Asiatic State 
has just this confusion, or, rather, lack of devel- 
opment. Tt is a curious fact that Hobbes, amid 
a number of good ideas, lapses on the whole to 
Orientalisin in his Leviathan, by making the 
General or Social Will a Person, an individual 
who is the sovereign, and hence absolute and 
irresponsible. For the Oriental political con- 
sciousness simply recognized the institutional 
Will as 2 Person with his individual Will, hence 
the government was oppressive or beneficent, ac- 
cording to the ruler, but always despotic, And 
the Oriental People have no other conception of 
the State than that of the hage Leviathan, 
fn enormous individual with all his passions, 
vices und yirtues, brutality and benevolence. 
Hence they are not truly conscious of the State 
as such, which is as yet relatively implicit, unde- 
yeloped in the Oriental mind. So the Oriental 
State ix the Universal Will (All-Will, or Will ac- 
tualized), but as immediate and personal, undif- 
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Will through the Law, he being the Law-maker, 
Hore is the immediate, undeveloped idea of the 
State as absolute Will, though it be still one 
with the individual Will of the ruler, Tho 
training of such a State is that man gives up 
his own Single-Will, which is capricious, though 
resigning himself to a cupricious Will in the 
sovereign. So the People get the discipline in 
the Orient, not the Monarch; they through the 
subjection of self-will are preparing the race for 
self-rule. 

‘Thus Law is implicit in the Orient, being not yet 
separated from the sovereign’s immediate Will, 
But in Greece, and especially in Rome, Law 
becomes explicit, and utters itself in 1 permanent 
form. Roman Law in a number of ways rules 
the civilized world to-day, as a distinet imper- 
sonal utterance of an impersonal State giving 
impartial justice to all, But in the Orient the 
State with its Law is still personal, though also 
institutional; both elements are fused, which 
time will separate and unfold, each by itself, 
yet in co-operation. 

‘The Greek sought for and fought for freedom, 
but it was rather the freedom of the City than 
of the Individual, who was to live in immediate 
union with his City, and thereby obtain his free- 
dom. We may express this thought by saying 
that the Individeal bad one life with his 
State and affirmed himself through his State, 
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Will through the Law, he being the Law-maker. 
Here is the immediate, undeveloped idea of the 
State as absolute Will, though it be still one 
with the individual Will of the raler, The 
training of such State is that man gives up 
his own Single-Will, which is capricious, though 
resigning himself to a capricious Will in the 
sovereign. So the People get the discipline in 
the Orient, not the Monarch; they through the 
subjection of self-will are preparing the race for 
self-rule. 

Thus Law is implicitin the Orient, being not yet 
separated from the soyereign’s immediate Will. 
But in Greece, and especially in Rome, Law 
becomes explicit, and utters itself in a permanent 
form. Roman Law in a number of ways rules 
the civilized world to-day, as a distinct imper- 
sonal utterance of an impersonal State giving 
impartial justice to all. But in the Orient the 
State with its Law is still personal, though also 
institutional; both elements are fused, which 
time will separate and unfold, each by itself, 
yet in co-operation, 

The Greek sought for and fought for freedom, 
but it was rather the freedom of the City than 
of the Individual, who was to live in immediate 
union with his City, and thereby obtain his free- 
dom. We may express this thought by saying 
that the Individual had one life with his 
State and affirmed himself through his State, 


THE STATS. > 


love propele the human bemr mm. ie Fami- 
the wants of the body. whrci, aemana- ten, 
raiment and shelter, urge man U creak mr 
Social Order; finally, the desire fa: sear samc 
self-activity has impelled the race 1 noc anc 
to develop the State. So we find undecivme al. 
institutional life an original natural Desire oz Im 
Just 10ward the ultimate end, mamely, freedom. 
‘Jim this first freedom of natare is capricious, 

a1 mumuise quite blind, which even the animal 
Toceesses. Since it too desires to be free and have 
us ramus uf the forest. Man’s great function 
& 1 Tounsiorm this natural liberty into institu- 
na. iiversr. preserving the eternal aspiration 
Jo T 0 ne wer vet making it over into an ob- 
ene worm wie affirms and secures it fur hin- 
et mie al ‘{Serwiee this matura) liberty, 
ms esece te revo. am bev the greateot 
fens c treme Zier ine te aegmive poner 
Merve wes Fok ate awn ferth cs 
went. a te semasee Joe Tut; “> 
om ele ower < Zesingion. te oes 5 + 
ee eS eon 

wr Ee TO 

Ut WEEE emus FL! 

seer es ese Ue 

ML we Rew 

sr ne meet 


a a oe 


3B PRELIMINARY TOPICS. 


Greek individuals. Plato and Aristotle have as 
their ideal State the conception of the autono- 
mous City, though they are also secking to de- 
velop the autonomous individual. The first was 
their pure Greek heritage, the second was their 
toward modernity. 

In America the State of States asserts itself 
over the Single-State, as Monarch; in the Orient 
the Will of Wills asserts itself over the Single- 
Will, as Monarch, ‘The absolute Person ruling 
over Persons has unfolded into the absolute State 
ruling over States. ‘The meaning of this mighty 
transition is that tho Institution must take the 
place of the one individual Will in order to se- 
cure the freedom of all individual Wills. In the 
Occidental sense there is no developed freedom 
in the Orient, only the potentiality of it, and 
also the training for it. The Occident is able to 
rule over vast areas, as the Orient was, not how- 
ever, by the subordination of the Single-Will, 
but of the Single-State, which eun also be capri- 
cious, and so must be subjected to the discipline 
of the World's History. 


vit. 


Man has an impulse which drives him to the 
Institution, 1 native desire for it, which may be 
regurded as its individual starting-point, Sexual 
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“Tho day that makes mana slave, takes half 
his worth away.’’ This of course contrasts the 
freo man with the slave, both being taken as 
individuals. 

Aucient Hellas, in general, sought for the 
means of making the individual free, and found 
it in the City (polis), whose laws were to pre- 
serve him a free man. He livedin an immediate 
unity with his Institution, which was to secure 
his freedom, not his capricious but institutional 
freedom. Good laws made him good; that is, 
institutional; hence the meaning of the Law- 
giver in early Greece, as Solon and Lycurgus. 
It was the Hellenic City that sought to be au- 
tonomous (self-legislative), rather than the Hel- 
lenic man. We have already noted how the 
great philosophers, especially Socrates, began to 
preach the autonomy of the Self, wherewith 
Ethics could arise. It was more particularly 
Rousseau in our recent period who asserted the 
doctrine of individual liberty for all, and made 
the modern man conscious of his end in the 
world-order, Rousseau has two sides in him, in 
fact both kinds of liberty a8 above deseribed, 
namely natural liberty and institutional liberty. 
He would have man flee back to Nature from 
Society in order to get free; yet he also states 
that man is to become free through Society. He 
emphasizes the Social Contract, writing a book 
on the subject; yet in the same book he indicates 
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objective counterpart, he ix but a half, half a 
man, or the mere possibility of being a man. 
Thoreau in the Concord woods by Walden Pond 
made his protest against Institutions, and quite 
unmanned himself in the act. Timon, the mis- 
anthrope, also went back to the life in the forest, 
and so was truly tragic, a suicide of Will. 

Shakespeare, who is supremely the institu- 
tional poct, has shown, beside this negative side 
inTimon, the positive side of Institutions. In his 
Comedies he often portrays a flight from the 
civilized order to the woods, especially when 
Family and State have been perverted into a 
world of wrong. But always there is the return 
to the realm of Lustitutions after passing through 
a period of estrangement; man cannot remainin 
alienation from that which constitutes his social 
being; he has to come back to the realm of ac- 
tualized Will in order to be complete. In As 
You Like ft, all the banished and the fugitives 
return from the forest of Ardennes to Family 
and State except the negative man, the melan- 
choly Jaques, who, however, is put under relig- 
ious discipline. No less than eight plays can be 
counted in which Shakespeare employs. this 
flight from the institutional order and mukes 
it comic, self-undoing, absurd, That is, such a 
negative act negates itself from its own inherent 
nature, and that is about the truth of it. (Seo 
our Commentaries on Shakespeare's Comedies, 
pp. 41, 367, ete.) 





a4 PRELIMINARY TOPICS. 


‘No definition in polities! science has ever 
approached the fame of Aristotle's dictum: 
Man is a political animal (politikon Zoon). 
That is, man makes the State naturally, instinet~ 
ively. Aristotle, having Greek conditions before 
him, meane that man is a City-producing animal 
(or being), who builds his institutional abode as 
naturally us does an animal, for instance as the 
beaver does his dam. Aristotle seems to be 
urging this principle of instinct against Plato 
whose ideal City was to be constructed con- 
sciously, with the self-conscious man, the phi- 
Josonher, as ruler. 

On this line of thought we may conceive man 
as having two Bodies, as having not merely his 
animal Body in which his members inhere but 
also a political Body of which he as Person or 
as Will, is a member, along with other members 
(so called) of the political Whole. This politi- 
cal Body we can identify as the All-Will, not a 
mere collection of Single-Wills (or members) 
but itself » Willdistinct from all individual Wills 
yet through them all, just 28 the animal Organ- 
ism is distinct from all iis members, yet through 
them all, Henee, the similarity between these 
two Bodies as Organisms, and hence too their 
very important difference. 

We may observe in this matter an ascending 
series; (1) the physical member as arm or leg 
is subordinate and servant to the total Organism, 
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we may sce also that the definition of the State 
must unfold with the State. 

Every Will, when it acts, implies the State, is 
the potentiality of government. Whatever each 
individual may will, or « multitude of individuals 
may will, they have the one common character- 
istic, namely, to be Will. Though men act in 
opposite ways, they are one in such action by be- 
ing Will. This unity of diverse Wills, being 
mude objective'and existent in the world by its 
own inner native character (such Will is not 
Will unless it objectifies itself), becomes there- 
fore « Will which is object and acts in the 
world — becomes énstituted, or an Tnstitution. 
Here lies the primal psychical nature of all Insti- 
tutions, which we have so often called Will ac- 
tualized. 

But the State, which is our present theme, is 
that form of Will actualized whore end is to se- 
eure Will through the Law, this Law being the 
language of the State, the very soul thereof 
voicing itself to the members. It is evident that 
the fundamental process of the State is to make 
and utter the Law. We have already likened the 
State to a colossal Individual having authority 
over the sons of men, and proclaiming in one 
way or other his command to them, which com- 
mand is the Law. Of him it may be truly said 
that his word is the Law. In any adequate con- 
sideration of the State, the nfiture of this Law 
cannot be left out. 
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have something more; such a“ command of the 
sovereign "* taken by itself, would be arbitrary. 
At first Law may be arbitrary, as in a patri- 
archal government, or in Absolute Monarchies, 
being the personal edict of a personal raler, 
Bat the content of the Law has to be taken 
into account, that content being freedom. The 
form is that of an external command, but the 
ultimate end is to secure Free-Will. The evolu- 
tion of legislation moves toward this object: the 
person who obeys the Law is to make the Law. 
Man is to become self-legislative through the In- 
stitution. Law is still the command of the sov~ 
erign to the subject, but what if the subject has 
risen to be sovereign and utters the Law? It is 
evident that he has become *+ «a Law unto him- 
self,’? not slone subjectively and morally, but 
objectively and institutionally. Law unfolds 
through many stages till it gets to be the com- 
mand of the sovereign, the People, unto them- 
selves to secure the freedom of all. So we may 
suy in psychological terms: the Law is the ex- 
pression of the sovereign Will to will Free-Will. 

Tn like manner the character of the violation 
of Law changes, becoming in this last phase pur- 
poscly and consciously destructive of freedom. 
With the deepening of Law, crime must deepen; 
the negative Will of the individual assailing the 
State, assails the Free-Will of all, and necessa- 
rily includes his own act, which is thus at bottom 
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to become conscious. When Custom is enacted, 
written down on the tablet or the page, and hence 
fixed, it is distinctively the Law. The Greek 
Law-giver was culled a Momothetes, literally a 
Custom-fixer, who posits into a Law the floating 
Custom. (Compare the German word for Law, 
Geaetz, something posited. Similarly the word 
Law is declared to be derived, not from the 
Latin dee, but from an Anglo-Saxon word meaning 
something lnid down or posited.) Thus the Law- 
giver does not make the Law outright, but trans- 
forms it from Custom, whieh is, so to speak, the 
plastic material given him to fix into the perma- 
nent shape of Laws. Thereby the people get to 
know the Law, and become conscious of them- 
selves nx institutional, reading and hearing it, 
discussing and enacting it in their Assembly. 
Properly Custom belongs to the primitive 
Village Community, whieh finally transmutes its 
Custom into Law through the Law-giver, and is 
thereby itself transmuted into the City-State. 
The work of Solon and Lycurgus, Law-givors of 
Sparta and Athens, was essentially of this nature. 
Aristotle notes the same transition (from the 
komé to the polis). The trucsrise of the Greck 
City-State seems to be co-temporancous with the 
appearance of the great Law-givers in Greece. 
‘The same word (nomos) in the Greck tongue is 
used both for Custom and Law; as is often the 
case, the new meaning clung to the old word, 
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greatest Law-giving people. It is fundamental 
for the citizen to read the Law, hence too the 
meaning of the school in teaching all to read. 
Tn reading the Law T become conscious of the 
institutional Will commanding me, which com- 
mand, however, Tam to realize as my own. It 
is not the Law of Nature, nor is it directly the 
Law of God; itis the Law of the State, whose 
ultimate purpose and content is to command all 
men to will the Free-Will of all. 

Still we must keep in mind that the State is 
not strictly a Person, though it has to be per- 
sonified (made to act as a Person through a Per- 
con), It is a well-known spiritual characteristic 
of the Romans that they were personiflers, both 
in the literary and the political eense; their gift 
was to make an abstraction act as a Porson, and 
hence to endow their abstract universal Law with 
personality, ‘To be sure this abstraction has first 
to be made from the concrete world, then inter- 
nally appropriated, and then re-embodied or 
personified. For instance, Law must first be 
made impersonal, abstract, general, whereby it is 
freed from its particular or personal side; as thus 
formulated it must be read or heard, and under- 
stood; then it must return to the personal prin- 
ciple, being specially applied by the Person to 
the Person, or personijted. Tt is the function of 
the State to find this Law in the personal, to 
make it impersonal, and then restore it thus uni- 
yersalized to the Person. 
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(2) This is the Institution, which is the Will 
actualized or Will willing Will, whose end is the 
freedom of all through itself, i.e. the Tnstitu- 
tion. Here rises to view the distinction between 
eupricions und institutional freedom. But there 
are various Institutions, and so these must be 
distinguished, each according to its own creative 
thought, 

(3) The State is the Institution whose fune- 
tion is to secure man’s activity through the Law; 
or it is that form of actualized Will which utters 
a command to all that they will Free-Will. At 
least such is its ultimate purpose, This law as 
the voice of the State shows itself in various 
grades of eyolution as Custom, Statute and 
Constitution, 

(A) The State, at first a product of man’s in- 
stinet and hence an unconscious growth, rises to 
being the State-producing State, with a Consti- 
tution having such a purpose more or less con- 
sciously. Thus the State is to be not merely 
self-preserving but self-propagating, and so be- 
comes truly the genetic State, the State of 
States. 

(5) The first appearance of such a State in 
History is the American State in its duplicated 
form of Single-State and United-Stutes. Thus 
State individualism has been brought under Law, 
and mide altruistic, that is, made to will the 
freedom of other Single-States xs one with its 
own, 
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Achwan League. At present there is a strong 
federal movement in Europe. But the distinet- 
ive fact of the history of the United-States is 
that the Federal State unfolds into the State-pro- 
ducing State, 

(9) The resultis, the American Stateis the most, 
adequate securer of Free-Will that man has yet 
devised, Henoe Americans believe in their State 
with greater unanimity than any other People, 
though they are often dissatisfied with its admin- 
istration, for which condition of affairs they must, 
ultimately blame, themselves. But there is not 
an important European land without a large and 
intelligent body of its own citizens (not anarchists 
nor oven socialists) who question the form of 
government under which they live. With the 
exception of England, the difference in political 
parties secretly reaches down to a difference in 
regard to the State itself, rather than in regard 
to its policy, which, however, is what is openly 
discussed. The Anglo-Saxon State, in general, 
seems to be the only form of government which 
at present satistios its People, though this is not 
saying that it is not capable of further improve- 
ment, or is not still in the great evolutionary 
process of the ages. 

(10) Sinee ‘the political art’ has been of 
old deemed “the most architectonic art,’ we 
are primarily to set forth the structure of the 
State, whereby the student beholds its inner, 
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spiritual architecture. Under this image we may 
call the Constitution a fair edifice, a kind of 
Greek temple in its simplicity, whose funda- 
mental order and symmetry are to be brought 
out in any adequate exposition. Accordingly we 
shall pass from the somewhat discursive manner 
of these Preliminary Topics to a more strict 
development of our subject, tracing out in some 
detail and emphasizing the structural divisions 
of the work before us, and ultimately carrying 
them back to their psychical origin. 
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tural side does not fail to appeal to the sense of 
the Beautiful. We hold that this is one clement 
of its enduring power and influence, and suggests 
one reason why the People are so unwilling to 
tamper with their great national Work of Art. 

But the language is not poctical but legal, and 
hence prosaic, while the contents appeal, not to 
the imagination, but. to the abstract understand- 
ing. Tho structure, however, remains, and is 
the first matter to be looked into. The most 
general division employed by the Constitution 
itself is the Article, and of these Articles there 
are seven, barring Amendments. At once the 
question urises, What. is the order or movement. 
in these seven Articles? The first is quite long, 
but the last ix one brief sentence, the intermedi- 
ute five being of various lengths. The Articles 
at most suggest the general topics, but what we 
want at present is the common principle running 
through them all and orgunizing them. This 
can ultimately be none other than the process of 
the Self, which both made the Constitution and 
is that for which it was made. Herein we reach 
down to the psychical fact which must of necos- 
sity organize the instrument. 

Jn this connection the first matter to be noticed 
is that the Preamble stands quite by itself in 
form and purport, and yet is an organic member 
of the whole. Ite structure, not grammatical but 
spiritual structure, is distinct; it does not yet 
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est care and fullness. All three Powers, how- 
ever, constitute one process which enacts, carries 
out and confirms the Law, making it absolutely 
valid for the People till the latter through this 
same instrument revoke it. Such is the inner 
Constitutional Process, whose grand result is the 
Luw in its completeness, realized and set to work 
in tho world. By way of illustration we may 
call it the machine for formulating and establish- 
ing the legal commands of the State, which are 
the product of this Process. 

Every attentive student will observe that this 
well-ordered and well-rounded inner Process of 
the Constitution comes to an end in the Third 
Article, and at the beginning of the Fourth Ar- 
ticle a new subject-matter and a new stage as 
well as a new arrangement sets in. There can 
be no doubt that the previous strict ordering of 
the Constitution breaks up, and a kind of uncer- 
tainty makes itself felt, the uncertainty of the 
future with which the framers now have to grap- 
ple. The Law-producing Process just described 
does for the old States and makes out of them the 
Federal Union, but this is by no means enough, 
indeed, is not the highost purpose of the Consti- 
tution. What about the new States which are 
to come into existence, being produced out of 
the vast territory reaching to the Mississippi, and 
then beyond it to the Rockies, and still further 
beyond to the Pacific, and that is by no means the 
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crs — legislative, executive and judicial— which 
produce Law in its completeness, Here lies the 
principle of the Federal Union as such, federating 
and unifying the already existent States into one 
self-governing Whole. — The first three Articles. 
TIT, The State-producing (or reproducing) 
process of the Constitutional Union; the third 
act of the total movement: in which the Union 
returns upon itxelf and keeps reproducing itself 
in a never-ending cycle, obtaining its aliment (a5 * 
it were) through a continunl tuking-up of new 
States, which through the Union become them- 
selves State-producing.—The last four Articles. 
Tn brief we may say that in the Constitution 
the Union-producing State (or States) passes 
over into the State-producing Union through the 
organization of the three governmental Powers 
which enact, exeeute and adjudicate the Law, 
In the Preamble we hear the purpose and the 
promise of the Single-State or the States as such 
to be Union-producing, since the expression ‘to 
form a more perfect Union "’ implica the States 
so forming the Union. The People, who are 
specially mentioned, form the Nation, while the 
States form the Union. 
Underneath this written Constitution is an un- 
written past Constitution, its inheritance from 
the ages; but there also lurks in it an unwritten 
future Constitution, which has been evolving 
itself since its adoption and is still evolving itself, 
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every man may be able to read his two Bibles, 
the religious and secular, not to speak of their 
commentators. 

Moreover the Constitutional Convention of 
1787 consciously purposed and intended all this 
minute division and ordering of the instrument. 
This is indicated among other things by the 
appointment of a Committee on Style. Like- 
wise the mun specially fitted for such work was 
brought to the surfuce by the emergency which 
seemed to select him just for the parpose — 
Gouverneur Morris. More about this interesting 
matter later. 

8o the great inner political separation from 
England tukes pluce consequent upon the outer 
political separation. From the unwritten im- 
plicit English Constitution,’ unsepurated from 
the Law and from Parliament, comes forth the 
written, explicit American Constitution, which 
is Law-producing and also State-producing. 
Conceived indeed but not yet really born is the 
English Constitution, but the Convention of 1787 
performed the grand obstetric act, bringing tho 
child into daylight where it belongs, and making 
it visible to the whole People to whom it 
belongs. At first disowning with scorn England 
seems now ready to acknowledge the child with 
some maternal pride in the lusty youngster, and 
she may yet even adopt it. 

The State-producing State, just by virtue of 





68 THE CONSTITUTION. 


in any permanent sense, unless that Union had 
also been State-producing, had gone back and 
re-created its very sources, thus completing the 
process of itself, and thereby making itself truly 
self-determined und independent. 
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purpose and conception which called the same 
into existence; it penetrates to the spirit of the 
People and declares whut they had in mind when 
they made and ratified the Constitution, for un- 
doubtedly this Constitution sprang from the 
American People. The Preamble isa part of the 
instrument, its first, crentive word, suggesting 
its primordial source in the folk-soul whieh is in- 
deed the original fountain of States, Laws, and 
Constitutions, “+ We the People” utter the fiat 
of 1 new creation in the institutional order of the 
world, having now for the first time fully gotten 
a voice in our own destiny. 

This Preamble was often cited by Chief Justice 
John Marshall, altogether the greatest interpre- 
ter of the Constitution. Says he: ©The goy- 
ernment of the Union is a government of the 
People; it emanates from them; its powers aro 
granted by thom, and are to be exercised on 
them for their benefit.’’ (McCulloch v. The State 
of Maryland, 4 Wheaton.) ‘The Union is cre- 
ated by the Will of the People, and is itself a 
Will which is to return to them and « be exercised 
on them for their benefit,’’ which benetit must 
be ultimately the securing their freedom, Judge 
Marshall in the same decision declares: ** It is 
the government of all; its powers are delegated 
by all; it represents all, and acts for all,"" It is 
indeed the All-Will (as heretofore set forth), 
whose function is to safeguard and to confirm 
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bade chaos become cosmos. Religions folks may 
well deem it God’s Will in the present case, and 
here, if anywhere, may be applied the maxim, 
Vow populi, vow dei. 

One should also note the suggestion of a con- 
tract which lies in the formula, We, the People, 
though the whole sentence is the command of 
the sovereign. The idea of the contract as the 
beginning of the State came down through 
Europe from the Roman lawyers, and was given 
universal currency some years before our Revo- 
lutionary War by Rousseau in his Contrat So- 
cial, There is hardly a doubt that this ideaof a 
contract tinged the Constitution, a8 a number of 
its most influential framers had a goodly share 
of the French culture, notably Hamilton and the 
Virginians. It would seem that a large part of 
the historical erudition of the Federalist came 
through French sources. One can hardly help 
supplying the undercurrent of thought as follows: 
* We the People do hereby agree with one an- 
other to ordain and estwblish, ete.,’* which brings 
to the surface the lurking contract, the supposed 
beginning of States and Constitutions. 

It is next to be noticed that this Preamble 
puts strong stress upon the United States, and 
the Union; the People are People of the United 
States. The Single-State is not mentioned, 
though of course implied; the Constitution was 
made by delegates from the Single-States, and 
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forth its fruits in secession and Civil War. 
But itis very instructive to see how careful the 
fathers were to get rid of this apple of discord, 
and one of their chief means lay in these first 
words of the Constitution: We the People. 

It is manifest that three lines of authority 
have shown themselves in the preceding expo- 
sition: (1) the People, (2) the United-States, 
(3) the Single-State. Tho latter, though put 
out of the Preamble, rose and fought in the 
Courts and in Legislature, and finally in bloody 
battle, in which it was again defeated. Still the 
Single-State with its rights is an integral part of 
the national system, and js continually reproduc 
ing itself (in new States) through that system. 

The People are the foundation, the elemental 
principle, the creative source of the constitu- 
tional fabric. Its act of Will is what pro- 
duced and keeps reproducing the governmental 
Process of Life. 

TL. We are next to look at the action of the 
People in making this instrament and what the 
latter is by name. 

We observe, in the first place, the strong em- 
phasis upon the act of Will, expressed in the 
resolute words «+ do ordain and establish.”" The 
People considers itself us x kind of Person in the 
process of doing the great institutional deed, and 
speaks of itself to itself concerning its intentions. 
The vast Body Politio hus hore a yoice and de- 





76 THE CONSTITUTION, 


mother. But now comes a Constitution actually 
into the world, to be seen and read of all, Thus 
the People can see and know and judge of the 
fundamental Law by which they are governed, 
Por self-government cannot be complete without. 
this self-conscious activity of the People, who 
must behold themselves in what governs them. 
Tn black and white here lies the instrument, brief 
and clear in outline to the hamble mind, yet calle 
ing into exercise the profoundest talent to fathom 
its deepest depths. 

Tn the third plaice the instrument names itself 
in this Preamble, und also names the country — 
the United States of America. In the lust desig- 
nation there lies a prophetic outlook, ax if the 
new world were at Inst to form one Union of 
States founded upon this instrument, A far- 
reaching assumption it is, yet in the main ac- 
Kknowledged in Europe, which generally calls the 
inhabitants of the United States Americana — 
often with stout protest from the Spanish-Ameri- 
can States. Let us not fail to note in the present. 
connection the psychical fact that this self- 
naming power proceeds from self-conscious ex- 
istence. 

‘One may well begin to ask here: What is a 
Constitution? ‘To unfold such a definition prop- 
erly would require a lorig history, since Consti« 
tutions form a line in the evolution of ages from 
the beginning of States, At present it may be 
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Still there is no design to destroy the Single-State 
within its just limits. But the Single-Stato is 
not to destroy the Union. This is the grand 
conflict which is to be harmonized before a 
Nation can arise. 

‘The comparative ** more’? points back to the 
Confederation; this Union must be “ more per- 
fect "’ than that was. It was the Congress of 
the Confederation that called the Constitutional 
Conyention for the purpose of forming ‘a firm 
national government * * * adequate to the 
preservation of the Union,” which was then erys- 
tallizing in the mind of the People. 

So we have this fundamental note struck atthe 
start, to which the whole Constitution is to be 
uttuned. If diseords spring up, they must be 
resolved by bringing them into harmony with 
the ** more perfect Union.” For instance, if a 
man levies war against the United-States under 
the protection of the Habeas Corpus clause, this 
must be set aside in view of the supreme end of 
the entire Constitution. 

In expounding the instrament this phrase, ex- 
pressing its greatest object, was repeatedly cited 
by Chief Justico Marshall. And during the Civil 
War the demand for ‘‘a more perfect- Union’’ 
became a call echoing out of the Constitution 
and summoning its defenders, 

‘The object ‘‘ to form a more perfect Union”? 
was clear to the consciousness of the framers of 
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**to secure the blessings of liberty to ourselves 
and our postority."" Such is, indeed, the su- 
preme end; if the first or most direct end was 
the formation of the Union, this Union itself 
has a further end, which is ultimate, namely, 
liberty, 

Tt is manifest that this liberty is institutional 
liberty, not the caprice or license of the individ- 
ual. It is tie liberty through the Constitution 
and the entire political organization arising from 
the same; thus it is the most completely insti- 
tutionalized liberty that has ever existed in his- 
tory. The immediate Will of the People has to 
be mediated through the whole line of Institutions, 
up from the township to the Constitution of the 
total Union, The present phrase, then, expressly 
declares as the last and indeed highest object of 
the Constitution to be the securing of Free-Will. 

Let us trace the complete round of this pro- 
cess; the Free-Will of the People actualizes 
itsolf in an Institution, the State, whose grand 
end is to secure Free-Will, or ** the blessings of 
liberty,’’ through this Constitution and the Laws 
emanating from it. Or, to use another form of 
atatemont, the Will of each and all utters itself 
creatively in an All-Will (the Institution) whose 
function is to return and secure the Will of each 
and all. This is the complete psychical process 
of the State as Will, which is to will Free-Will 
tarough the Law. 
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first of the kind. This will become the profound 
characteristic of the present People and their 
government; they are the self-conscious Folk in 
the political sphere. 

Thus of these six objects stated in the Pre- 
amble, the last is all-inclusive, and dominates 
the rest. The general welfare, justice, national 
security and domestic tranquillity, finally the 
Union itself show themselves at lust. as diverse 
means unto the one great end, liberty, But we 
must be careful to recognize the nature of this 
liberty as here designated: it comes through the 
Constitution and the enactments emanating from 
it, and hence is institutional liberty. 

The Preamble further indicates that the fol- 
lowing Constitution is a mere proposal to the 
People, who are to accept or reject it. The 
Convention had no power to force its work upon 
the People, who individually must first become 
parties to the agreement (or contract) by their 
yotes. The ratification clause, the last in the 
instrument, should always be added to this Pre- 
amble for the sake of showing the complete act 
of the People. So we have the beginning and 
end, the Alpha and Omega, of the written Con- 
stitution, namely the Will of the People. 

This ratification had to use the Single-States 
as its means; bat Calhoun and his school 
affirmed that the Single-State in its sovereignty 
was the ratifier and not the People ratifying 
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anticipated by an old Greek thinker, Aristotle, 
who in his Politics ( Book TV, ¢. 14), very clearly 
distinguishes the governmental Powers into de- 
liberative, executive, and judicial, He seems to 
make # similar distinction in his recently found 
work on the Constitution of Athens (©, 48) 
Still we are far from saying that this ides of the 
threefold function of Government was fully de- 
veloped in the mind of the ancient philosopher. 
On the contrary, it is there but a germ which had 
to wait two thousand years and more ere it came 
to fruitage. It is, however, important to note 
that in this ense as in so many others the ancient 
Greck# were supremely the germinal people, 
furnishing the sced-thoughts as well as the seed- 
actions for all future time—a kind of archo- 
typal nation pre-tiguring creatively what lay in 
the coming ages. 

We should add that in spite of Locke, Mon- 
tesquicu and Blackstone, the British Constitution 
is not now regarded, even by British thinkers on 
politics, us having the threefold division of the 
Powers above mentioned. Bagehot in particular 
has given his learning, his logic, and his humor, 
to dispelling such an In the first place, 
the British Judiciary is in no sense an independ 
ent, co-ordinate branch of the Government. In 
the next place the executive Power is completely 
merged in the legislative Power, which is deckired 
to be omnipotent in the British Empire. And 
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certain designated matters. Thus the double 
government begins to show itself, State and Na- 
tional, and the citizen is to bo put under two 
kinds of sovereignty. ‘This was indeed a novelty 
in the world’s history. Two kings had been 
known in Sparta and two consuls in Rome; still 
there was but one State and one allegiance. But 
two different kinds of States, one superposed on 
the other, yet both constituting one system, sud- 
denly appear in the political horizon. A double 
star one may deem it, two sans, each revolving 
about the other in its own orbit and both cen 
tering around themselves 4 vast planetary system 
in perpetual revolution, 

But the third party to this duplicated State 
must not be left out: the People, from whose 
consciousness it sprang and who, therefore, 
ereated it. This was the way in which they 
wiehed to be governed, or rather to govern them~ 
selves. And the chiof reason was that it was 
the best way, probably the only way, by which 
a vast territory inhabited by millions of men 
could have self-government as one nation. It 
had been generally maintained by both ancient 
and modern political thinkera that an extensive 
country was unfavorable to free institutions. 
Even Montesquieu held some such opinion which 
was cited by those opposing the adoption of the 
Constitution. But Hamilton maintained that in 
the new order the enlargement of the sphere in- 
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There is some question about this arrangement. 
The Powers are not always named in the order 
just given, In some governments they might be 
arranged otherwise. But there is always a right 
order, and this must ultimately be determined 
by what is ultimate in all things, namely the 
psychical movement of tho creative Self, that 
which creates all Constitutions. This process 
we have elsewhere called the Psychosis, and is 
primarily to be treated in Psychology, which 
science it generates in the very act of generating 
itself. 

Thus we have before us what may be called 
the Trinity of Free Government, the first Article 
of its Faith, profoundly believed-in and stoutly 
promulgated by the Fathers (not now of the 
Church but) of the Constitution. This funda- 
mental doctrine of the American politicn! Creed 
has hardly been assailed in the land of its birth 
with heresy, being accepted by all quite without 
question. And this Trinity of the State is not 
simply trinal, but triune; it has three distinct 
Powers, represented by Supreme Persons, yet is 
but one process, which hag but one result — the 
completed Law. Such is the secular Trinity, 
bearing not only an outward analogy, but also, 
as we hold, a deep inner kinship to the religious 
‘Trinity, whereof this is not the place to speak, 

The great object of this triane Process of 
Government is to bring forth, declare and con- 
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has the total Process. Each subordinates the 
other two, aud is subordinated by them in tarn; 
thus each is equal and co-ordinate with the other 
two in the one supreme Process. Each is a elr- 
cular link in a chain whose three links form a 
circle, By such an external illustration we seek 
to image the inner movement of these Powers, 
as each is in itself singly, and as it isin the 
whole. Bat this movement is ultimately derived 
from the Self (the Ego) which has formed the 
State and the Process thereof after its own move- 
ment, this being the creative source and proto- 
type of all Institutions. 

Accordingly we begin with the legislative 
Power, which is to enact the Law, but which 
cannot complete it. Moreover, this law-enacting 
Process has three stages: the initiating (in one 
House), the consenting (by the other Honse) 
and the approving (by the Executive). Still 
further we may observe that the initiation of the 
Law may spring from three sources: from cither 
House (with certain exceptions), and, more 
remotely, from the suggestion of the Executive. 
But these matters will be brought out more 
vlearly when we come to consider them in their 
special Sections and Clauses. 


1. Tue Leerstarive Power. 


This properly comesfirst, as it has to utter the 
People's Will in the form of Law. It is the 
means of transmuting into a legal command for all 
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the portion devoted to three Powers, the Latter 
constitnting by far the larger portion of the 
instrument. 

It follows from the foregoing facts that the 
logislative clement was more fully developed in 
the mind of the framers and of the country than 
cither the exceutive or judicial. Indeed, such 
could not help being the cuso, a3 the whole had 
to be cast into w legal frame-work and employ a 
legal nomenclature which had come down the 
ages. The method of making the Law was, 
therefore, the first in order as well as in im- 
portance, 

The question next comes up: How shall we 
reach the constructive movement of this some- 
what lengthy Acticle? What is the arrangement 
in it, the inner process of its ten Sections? As 
they stand, they evidently fall into two main 
portions. The first gives the general Organiza- 
tion of the Legislative Power, embracing the 
first seven Sections, The second portion takes 
up the sphere of the legislative Power, telling 
what it can do and cannot do, wherein enters the 
exposition of what may be called legislative areas, 
comprising the last three Sections. That there 
is a third portion necessary to the complete 
thought of this Article but not included in it, will 
be observed by the careful reader. The distinct 
portions or stages of the Legislative Power we 
may set forth in advance as follows: — 
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tive and judicial power, and thus roflects in its 
own field wil three functions of government. 
Each shares in the general triune principle by 
boing itself triune and mirroring the whole in 
the part. Each governmental activity, however 
minute, is to be grasped, not as separate from or 
opposed to the rest, but as co-operant with and 
participating in the totality, having the pro- 
coss of tho latter in itself as part. Let not the 
reader turn away from this idea as something 
mystical or unintelligible, for it is just what 
truly connects the thought of the Constitution 
with himself, with his Ego or Self, which has 
fundamentally the same process. 

Along with this genetic psychical fact we may 
take note of an outer historical correspondence, 
which likewise has its inner meaning. The threo 
simple forma of government among men have 
Tong since been classified as Democracy, Aristoc- 
racy, and Monarchy. Now this Organization of 
the legislative Power in the Constitution of the 
United States has all three of these governmental 
forms working together. The House of Ropre- 
sentatives isthe popular or distinctively domo- 
cratic branch of the National Legislature; the 
Senate is aristocratic in form (or at least rela- 
tively so) and is sprung of the aristocratic House 
of Lorde in England; the President represents 
the monarchical principle, he being our legal 
soyeteign—legal in « double sense, not only be- 
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precise dividing line. To each of thes classes, 
primarily given by Nuture, belongs « correspond- 
ing spiritual attribute. The one leans more to 
thought, the other to aetion, representing Intel- 
lect and Will respectively, The one, therefore, 
shows stendfastness, caution, foresight; tho 
other shows boldness, willingness to tuke the 
initiative, desire for change; here are the two 
original political parties of mankind—the con- 
servative and the progressive. In deliberating 
upon the affairs of the community there will be 
present these two spirits expressing themselves 
in two opinions, two purties, and finally in two 
assemblies, that of the .old men (wisdom), 
that of the whole people (power). ~ 

The double chamber or bi-cameral system of 
Legislature is an inheritance of the ages. We 
may find « germ of it in the Village Community 
or even in the House Community, in which every 
man has a voice in the conduct of affairs, and 
the little assembly of old men and young meets 
and deliberates every day, usually under a tree, 
along with their bead-man. A more advanced 
stage we may see among the Greeks of Homer's 
time, who had two assemblies, that of the elders 
and princes (Boulé) and that of the people 
(Ecclesia). Rome bad its Senate (Seniores) 
from which our Senate takes its name, and also 
its popular assembly, Something of the same 
kind was found among the Germans, as described 
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Community took part, without representation of 
cithor element; but in the final or American 
shape both elements are represented, Interme- 
diate lies England with Europe generally, in 
which we find ono of the two Houses representa- 
tive and the other not. 

Such is the general evolution of the bi-cam- 
eral system, to which exceptions exist in 
both directions. Modern Greece has but one 
chamber, so also some other small countries, 
for example in Central America. On the other 
hand the Legislature of Finland consists of the 
four estates of that people. Several of the 
colonial Legislatures were unicameral before 
the Revolution. After the adoption of the 
Constitution, two States, Georgia nud Peansyl- 
vania, retained the one chumber, but soon guve 
it up and joined in the bi-cameral uniformity 
which now exists in nll the Single-States. The 
sume general fact is observable in the recent leg- 
islative development of Europe. Thus the bi- 
cameral system seems to be moving wong with 
modern progress, and to have its roots fur down 
in the sources of our democratic cra. 

Still it has met with strong opponents, who 
have made its twofoldness, seemingly so hos- 
tile to unity of government, the butt of 
some cutting epigrams. Level-headed Benjamin 
Franklin thought that two chambers to one goy- 
ernment would be like a wagon with a horse 
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President or Executive (See Art. I, Sec. 7). 
So wo have in the United-States threo organic 
elements in the legislative Power: the one Will 
(President), tho fow (Senate), and the many 
(House), whose united process is to bring forth 
the Law. The Union as one and indivisible 
must be represented also in legislation by the 
one Will chosen for this purpose; so the dualism 
of Congress finds its unity in the President, of 
course within certain designated limits, of which 
more will be said later. 

The word granted in the above Clause is im- 
portant. The Powers herein granted by the 
People did not. previously exist. Thus the whole 
Constitution is a grant of Powers before non= 
existent, while the State Constitutions did exist, 
and so were limited by these new grants to the 
National Constitution. The underlying coneep- 
tion must be a limitation of the pre-existent 
Single-State. 

The legislative, or more strictly the Law- 
enacting Process must be threefold; to the 
separative idea of the bi-cameral system must be 
joined the unifying third principle, which is 
itself One Will. Thus the Law is enacted, sent 
forth, and even applicd; but it is not yet com- 
plete, till it has been judivially sanctioned by 
the highest tribunal of Justice. 

As it iathe plan of this essay specially to 
study the Processes of and in the Constitution, 
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other persons. The actual euumeration shall be made 
Within three years after tho first meeting of the Congress of 
the United States, and within every subsequent torm of ten: 
‘Yours in such wanner as they shall by law direct. The num- 
ber of Hepresentatives shail not exceed one for every thirty 
‘thousand, bat cach State shall have at least one Representa 
ve; and antl such enumeration shall be made, the State of 
New Hampshire shall be entitied to choose three; Massa- 
chasetts, elghty Rhode Island and Providence Plantations, 
one; Counecticut, five; New York, six; New Jersey, four; 
Pounaylvania, eight; Delaware, one; Maryland, six; Vir- 
ginia, ton; North Carolina, flve; South Carolina, five; and 
Georgia, three. 

Cl. 4. When ynoancies happen in the representation from, 
any State, the execative authority thereof shall insue write 
of election to Ol] such vacanctes, 

Ch. G. The House of Ropresuntatives shall choose thelr 
‘Speaker aud other olticers, gud shall have the sole power of 
impeachment. 

The present Section is devoted to the House of 
Representatives, the popular branch of the bi- 
cameral systern mentioned in the preceding Sec- 
tion. Its name puts stress upon the fact of 
representation, as if it ina peculiar sense repre= 
sented the People. The Senate is also 1 repre- 
sentative body, and the President is declared to 
be the representative of the People, In fact the 
whole government of the United-States is a rep- 
resentative government. There is no ruler by 
right of birth like a king, there are no privileged 
legislators who ure such by virtue of their class 
like the House of Lords, and the Upper Cham- 
ber generally. 

‘Thus representation permeates the whole polit- 
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Representation is, then, the means of mediat- 
ing the People with Institutions. The many 
individuals of a certain circumscribed territory 
select the one individual as representative, and 
he does not represent them in his individual ca- 
pacity alone, but through the Institution, which 
has to be worked by him, and which in the 
present case is the House of Representatives 

It is for the aboye reason that Radicals in 
Europe and elsewhere do not like the American 
Government. Thoy think that it has too much 
mediation altogether, that the People as imme- 
diate ought to govern, as it were from day to 
day, in their popular aseemblies, Of course this 
docs away with the principle of representation, 
which has been a great evolution of the ages, in 
order that man might be institutionally free. 
‘The Radical (for so he calls himself) has little 
or no institutional feeling, he bas not made or 
scorns the distinction between the immediate and 
the mediated in the character of the People, 
whose direct Will he regards us the only freedom. 
Over and over again it has been proved in his- 
tory that such 2 freedom ends in tyranny, if it is 
not already « tyranny. 

In Clause Second are given the qualifications 
for Representative as required by the Constitu- 
tion; there are three, but the People who elect 
him must look after his other qualifications 
(ability, honesty, patriotism). The Constitu- 
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ture.”’ This would seem to be leaving the set- 
tlement of the mutter to each Single-State, But. 
here another problem rises; How many repre- 
sentatives is cach Single-State allowed to send? 
Are they to be assigned to it according to the 
population? If all persons are to be counted, is 
the slave x person? The spirit of the Constitu- 
tion is to give validity to the worth of the Person 
and make him a yoter. But are there no limita- 
tions to this doctrine? Are other races to be 
allowed the elective franchise? 

Tu Clause Third we are made avware of the 
presence of three races in this country —the 
Caucasinn, the African, and the Indian—the 
white, black,und red man. Nature distinguishes 
them not only in feature, bnt also in color; 
civilization has distinguished them even more 
deeply in character, The framers of the Con- 
stitution had, therefore, the question before 
themselves: Shall our recognition of the worth 
of Person stop at the limit of race? The prob- 
Tem is still existent, and promises to play a more 
important part in the future than in the past, 
not only in our own country, but in other parts 
of the world. 

First we may take « little note of the red man, 
who was the ovcupant of the country when the 
white man arrived. ** Indians not taxed’? are 
excluded from the enumeration of the voting 
population. ‘They still lived after their primitive 
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he would have to give itup; for what use was he 
making of it? The Anglo-Saxon hax been bred 
tow greater love of land, or rather hunger for 
land than any other people. His island howe is 
Timited on all sides by «the barren sen; "? for 
generation upon generation he has felt cramped 
for ground to cultivate. The result is he has be 
come the greatest + land-grabber'? the world has 
ever seen. Little England is, however, now be- 
ing imitated by little Europe, especially the 
western part thereof ;, whieh also feels itself cir- 
cumseribed in territory. 

When the Englishman stepped upon the Con- 
tinent of America, he had a yast opportunity for 
indulging in this propensity to get land. The 
Indian did not cultivate it, did not individually 
possess it; what a waste of good soil! So the 
Anglo-Saxon could here, for a time at least, ap- 
pease his land-hunger which had gnawed his an- 
costors for hundreds of years. And the Indian 
could not become a citizen, having no Institution 
preparing him forsuch duties. It was not because 
he was a heathen; many of the Fathers of the 
Revolution, Tom Paine for instance, and even 
‘Tom Jefferson, would have no seruples against. 
him on that score. The Yankee Puritan often 
sought to convert him, and often to kill him, 
but always got his lund. 

The English race by its training has taken 
upon itself to go round the globe und ask every 
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ization, but the black man thrives under it, living 
on it like a paraaite. Thus the Indian question 
for Americana ie a vanishing one, but the Negro 
question persists, becoming more and more a 
burning problem, and has still a hot future be- 
fore it. That cringing, subservient, good-natured 
darkey, without any fault of his own, haa beon 
the greatest source of the white man’s woes on 
this continent. Why should this be? Certainly 
it is one of the strangest things in the World’s 
History, with some providential cast in it, which 
sets us all to,thinking. The political starting- 
point of these woes lies in the Clause before us. 

Here oceur the fatal words: «* Three-fifths of 
all other Pisxsos.”’ The Convention would not 
suffer the word slave to be written in their in- 
strument; the very sound of itseemed to produce 
a shiver of dissonance that must have been felt 
by even the South Carolina members, the strong 
supporters of slavery and of the slave-trade. 
Then every man who voted for the Constitution 
would have had a thrill of contradiction aa he 
real the word, Here, then, are ** other Per- 

us"? without rights, without freedom in a free 
country, Persons who are no Persons, 

Such wus the chief strand of destiny woven 
into the Constitution at ite birth. Though the 
word slave with its ominous sound was suppressed, 
the thing had to be acknowledged for the suke 
of Union. At least thie was the opinion of the 
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it out of their State. It took refuge in the great 
North-West, then opening, and will in time give 
a good account of itself, 

This apportionment of representative popula- 
tion is really the first struggle between the Froe- 
Labor States and the Slave-Labor States, the latter 
being the aristocratic States, based on African 
slayery, or on raciul distinction. The farther de~ 
yelopmentof this struggle cannot be here given. 
Butitis plain that the framers of the Constitution 
drow the line of recognizing the Person at the 
limit of race. They did away with Classism, or 
distinctions of rank among their own people. 
They reduced almost to nothing Nativiem, which 
discriminates against the birth-place of people of 
their own race. But when it came to admitting 
to equal political privileges persons of a different 
race, who were in their midst — the red man and 
the black man—they were inclined to hesitate, 
even if it be shown that free negroes voted in 
some States, and that the taxed Indian some= 
times may have exercised the right of suffrage, 
‘Thus the most goneral distinction which mere 
Nature has placed upon mankind the Constitu- 
tion recognizes a8 a badge of exclusion from par- 
ticipation in free government. That is, it ac- 
knowledged Naturism, ag we may call it here, 
after doing away with other inherited limitations 
of birth, as Classism and Nativism. Recollect, 
we are now spenking of the oll Constitution, 
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When vacancies occur wo find, by Clause 
Fourth, that they are referred back to the 
Single-State, from which the Representatives 
come, While the new House is organizing itself 
the clerk of the previous House culls the roll 
and presides till the election of Speaker, By 
Clause Fifth the House of Representatives is em- 
powered to * choose its Speaker and other offi- 
cers,” that is to establish ita own little executive 

ment, which has also a President (here 
called the Speaker). Thus it elects its own ruler 
and has its own laws of procedure which it 
makes and executes. It performs its own law= 
making act before making the law for others. 
It is also judge of itself and its own proceedings, 
and has in the sergeant-at-arims and his help a 
miniature army for carrying out its behests. 
Then it has the sole power of impeaching 
officers of the general government; it is 
the prosecutor when Congress becomes a 
Court, and transforms itself into the Supreme 
Judiciary of the Union, to which even the Chief 
Justice would have to submit for trial on due ae~ 
cusation. Thus the House of Representatives has 
a judicial function also, not only in connection 
with itself and its members, but also in connee- 
tion with the Senate, both forming togethor 
what may be called the Congressional Judiciary, 
of whieh Court the House is an organic part as 
the sole prosecutor, From this it is evident that 
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population which proportion lasted ten years 
(1793-1803). A century later the House has 
356 members, one to 173,901 population (1893— 
1903). Is this representation adequate in quan- 
tity? Is it adequate in kind? The population 
of the land is no longer so homogeneous as it 
it was, having many new and diversified inter- 
ests; should this hoterogencousness be also rep- 
resented? Into these questions and others of 
the sort we cannot. here enter. 

‘The Constitution, having dealt with the House 
of Representatives in its apartness, next takes up 
the Senate in the same fashion. 


ARTICLE 1.—Sxcriow 3. 


Cl. 1. The Senate of the United States shall bo composed 

of wwo Senators from each State, chosen by the legislature 
Uwroof, for six years; and each Senator shall have one 
vote. 
Ci. 2. Immediately after they shall be assembled in conse- 
quence of the first election, they shall be divided, as equally 
as may be, foto thro classes, The seats of the Senators of 
the first class shall be yueated at the expiration of the sec~ 
ond year, of the second class at the exptration of the fourth 
yoar, and of the third class at the expiration of the sixth 
year, so that one-third may be chosen every second year; 
‘and If yacancles happen, by resignation or otherwise, during 
‘the recess of the logislutare of any State, the executive 
thereof may make temporary appolutinents until the next 
meeting of the leyislatare, which shall then Mil such vacane 
cles. 

GL. 8, No person shall be a Senator who shall not have 
attained to the ago of thirty years, and beon nine years x 
citizen of the United States, and who shall not, when 
elected, be an inhabitant of that State for which he shall be 
chosen, A 
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never be all of if and rule, The Senate is 
also made, through its construction, a per- 
‘manent body, and has always a majority 
of old members, so that its name ia 
still applicable, boing an assembly of the 
older ones (seniores) in experience if not al- 
ways in years, By contrast, the House may 
change wholly every two years if the People say 
80; thus it represents the People immediately, 
and first yoices the coming popular judgment on 
some public question, or, it may be, a temporary 
whiff of popular caprice or passion. Just for 
this reason the House should not of itself make 
the Law which is to be permanent; it must: have 
the co-operation of the permanent element of 
the Legislature, which is the Senate and which 
the People cannot change every two years, two- 
thirds of its members by the Constitution hold- 
ing over. In principle, then, the House is al- 
ways new, but the Senate is always old, at every 
torm of Congross, two years being the test of 
ago in this case. Still tho Senate cannot exclude 
change, it too must yield finally totho persistent 
conviction of the People, which has, however, 
to show itself persistent. That is, the Senate is 
likewise representative of the People, though not 
directly, but through the Single-State. 

But the supreme fact about the Sonate is that 
every Single-State has two Senators and only two, 
each of whom votes independently in the body. 
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nate the new incoming territory of the West, as- 
serting elsims over it somewhat ax Great Britain 
did over the Colonies. Not very consistent was 
such an attitnde in States that had revalted against 
similar conduct in the mother-country, But the 
spirit of the times succeeded by one contingency 
and another in checkmating this backward 
movement, and whipping forward the recalei- 
trant States to thejr true destiny. 

In Clause First this equality of the Single- 
Stute is substantially declared and fully organ- 
ized into the legislative Process of the total 
United-States. Every item here mentioned had 
a long and complex history in the Convention 
and before it. What quilifications for Senators? 
How and by whom are they to be chosen? How 
many? For how long a time? This chaotio 
awirl of historic contingencies we shull have to 
pass over, noting one main matter. 

‘The struggle for State equality was naturally 
carried on by the small States against the large 
States, the latter insisting upon representation by 
numbers in the Senate as well as in the House. 
Undoubtedly this was a contest between two 
selfish interests; but that is the way history 
usually works. Both parties are equally xelf- 
secking, perchance; yet in the one lurked the 
future progress of the country, Indeed of the world, 
while in the other lay retrogression, reversion 
to State domination, if not to State tyranny; in 
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In Clause Second the construction of the 
Senate asa permanent body is set forth. This 
is brought about by the rotatory plan, which 
every two years throws out one-third of old and 
receives one-third of new members. One revo- 
Jution ix made with one term of Congress. The 
Senate has this rotation or process within itself; 
the House does not have it, but changes 
wholly with exch term, having its process 
outside of itself with the People and not within 
itself like the Senate, From this it is manifest 
that the Senate is relatively self-centered, hence 
more stable, reyolying on its own axis, while 
moving harmoniously in the national system. 

From time immemorial the Senate or the 
Upper Chamber, or the House of Lords, had 
been based on birth. By Clause Third we ace 
that the qualification of blood is left out. At 
the same time the stability and permanence of 
an inherited legislature are sought to be obtained 
by other devices, The United-States acknowl 
edged no title of nobility; hence the Convention 
had to construct the Upper House anew, since 
they had no European model, though a sugges- 
tion might be found in some of the Colonies. 
Then, too, we must. note that the foreign-born 
citizen was not excluded from the Senate, though 
he had to serve a fair apprenticeship. Again we 
see that both Classism and Nativiam were here 
thrown out of the Constitution. 
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the other being judge. The procedure is copied 
from Englund, whose House of Commons im- 
peaches and whoxe House of Lords tries the 
Case, 

Thus the national legislative function seems to 
culminate, notin passing laws but in being judge 
over the other two departments of government. 
‘Over the Supreme Judge isa Judge more supreme, 
and over the Supreme Executive isa power of still 
higher authority. Only once was a President, 
Andrew Johnson, arraigned before this Con- 
greseional Court, and he was acquitted. No 
Chief Justice has ever been cited into its pres- 
ence, though Judge Taney had his arraignment 
for his decision in the Dred Seott ease before a 
atill higher Tribunal than thie Court of Con- 
gress. 

‘The logio of this procedure is that the legisla- 
tive Power, having enacted the Law, must see to 
it that the Executive executes the Law, and the 
Judiciary adjudicates the Law, in other words 
that the Law's Process is complete. If this is 
not done, the Law is of no avail, and the Legis- 
lature has no ground of existence. The total 
Process of the Law requires the co-working of 
three Powers. The oversight of all three be- 
longs finally to the Power which brought the 
Law into being, which must look after the other 
two Powers and itself too. The first impeach- 
ment was that of 1 Senator, Blount of Tennessee 
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the other hand it has more decided judicial and 
also oxecutive elements than the House, Still it, 
too, in ite way, is an epitome of the whole Goy- 
ernment, having within itself the entire process 
thereof; turning on its axis it makes its own 
cyele, which, however, is but a part of the total 
governmental cycle. 

Popular Institutions must now be so con- 
structed that the People are compelled to think 
before acting finally. This is at least the case 
with the self-knowing People as distinguished 
from the impulsive multitude; they cannot 
be allowed, or rather allow themselves, to do: 
in a hurry what they will soon repent of, 
as often happened in the old Athenian dem- 
ocrucy. They must’ give themselves time 
to deliberate, to. truly find themselves out, es- 
peciully by the help of their Institutions. So 
the Senate cnunot be changed in its membership 
by one election, two-thirds of the old members 
remain; henee the People have to think twice 
before they can change the Senate; they have to 
know their own mind and know it as permanent, 
before it can determine the permanent clement 
of legislation. Herein we note again that the 
American People as unit must be the solf-con- 
scious one, must know itself in its own limitations 
and excellences, must guard against its own cap- 
rice and passion and yet insist upon its own set 
tled conyietion, yen, it must not only know itself, 
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‘tho Single-State hus been trained to recognize 


the Single-State, and the same training with 
its full institutional signifiennce has passed over 
into the spirit of the People, and must with time 
pass into all nations. 

From these reflections it is apparent that the 
Senate performs a very unique and far-reaching 
function in the Constitution of the American 
Union. There is no doubt, however, that it his 
developed certain defects. The election through 
the State legislature has specially shown itself a= 
an imperfect method. Many are in favor of 
having the People of the State choose their Sen- 
ators. Evil has been prophesied from the fact 
that a combination of the Senators of the sinall 
States might be made which would thwart the 
senatorial representatives of nine-tenths of the 
population of the Union, As a fact, however, 
the small States have been pretty evenly divided 
on the great questions which have agitated the 
conntry, for instance on the slavery question, 
Small and large States belonged equally to the 
North and South, 

Having considered the two Houses ws to. their 
separate organization in the preceding two Sec- 
tions, the following threo Scetions treab of mat- 
ters common to both Houses, which now cansti- 
tute the unity ealled Congress. Here the two 
are harnessed together by 2 number of devices 
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chical movement of the organization of the two 

Houses, which starts with the implicit idea of 

legislative Power and then separates into its ox- 

plicit, visible, twofold manifestation (the two 

Houses), which, however, returns to unity (in 

Congress) and keeps up the continual process of 
tion. 

Thus it comes that our thought has to grasp 
two opposite and seemingly contradictory terms 
and apply them to Congress; each House is a 
separate and self-determined unit in itself as to 
organization, and yeb the two aro inseparable 
and have 4 common end, that of formulating the 
Law, which is not possible, except by the co- 
operation of both, Yet even this is not sufficient: 
to complete the Law. 

Tn Clause First of this (Fourth) Section we 
find Congress looking to the souree of itself in 
the Single-State, whose legislature can preseribe 
“the times, plices and manner of holding elee- 
tions for Senators and Representatives.” Still 
Congress asserts its supremacy in this matter 
by reserving the right **to make or alter such 
regulations" of the Single-State. The latter 
might refuse to do its duty, and thus obstruct 
the return current from itself back to its head in 
the Union. The Single-State has to do its part 
in the government of the Whole, and the Whole 
has to look after it on the ground of self-preser- 
yation. So far the Union can coerce the Single- 
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Whole. Each system bas its Law, and indeed 
each in its way is perpetually enacting its own 
Law, making it real in the world. Still there is 
a great difference between the two systems and 
their Laws. The object of the State is to secure 
the free activity of the inner world, of the Self, 
through the Law, which is for a self-conscious 
being and is ultimately self-made. But the Law 
of the Pluncts determines them externally and 
js blindly followed, not being self-made, but im- 
posed upon them as unconscious and inknimate 
things. Such is the distinction between Nation 
and Nature, though both have much in common, 
even 4 common root in linguage and in thought. 

Thus with the return of the season in the 
planetary world Congress returns to its leg- 
islative task, keeping up its part in’ the 
etermil process of the State whose function ix 
to will Free-Will through the Law. The 
present Seetion shows us how the National Leg- 
islature is to secure itself against the possible 
opposition, orapathy, or folly of the Single-State, 
and muke its own life-giving movement contina- 

- ous. 

Annual sessions of Congress are required by 
the Constitution; ** ut least onee in every year"? 
it mys. But there may be and have often been 
more, and emergency may protract a session of 
Congress. Thus the continuity of Congress is 
not only asserted within given limits, bat is made 
flexible, and adjusts itself to the needs of the time. 
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Tf, in the previous Section, the continuity of 
Congress was strongly asserted and provided 
for, that continuity is unfolded in the present 
Section and organized within the two Houses, 
both as separate and as ono entirety. 

An Clause First each House is considered a 
self-governing unit within its sphoro, and is 
judge of what pertains to itself, Thus each ix 
a little State from this point of view, exercising 
all the functions of government, exeeutive and 
judicial as well as legislative, for it makes its own 
laws — those which govern it in its proceedings, 
The latter power is stated in Clause Second. 
Aguin we should note how cach special part or 
power of the State reflects the whole process of 
the State, in order to be a vital, concrete part 
thereof. Not only the legislative branch, but 
euch House of it manifests the process of the 
Whole and thereby is just its special self. 

‘The quorum is a majority, but smaller nom 
ber can vompel a quorum, though not a vote, 
Fifteen ean compel attendance. This is to make 
members do their duty, when they shirk. The 
Speaker alone properly bas this power. The 
ground of their compulsion is that they are sent 
to make laws, and paid for it, henee the Speaker 
may voice the People and the Constitution 
against the shirking members, 

‘The self-governing principle of Congress is 
still further developed in Clause Second in 
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ae divided upon many laws. The majority 
passes the low; the minority has « multitude of 
tactics to delay and to worry, besides discussion, 

So far in the present Section each House has 
been considered as a self-governing unit, inde- 
pendent within itself, yot responsible for its con- 
duct and even for its independence to the People, 
But in Clause Mourth both theee legielative units 
are conceived as inseparable, each cannot fly off 
from the other in opposition to or in independ- 
ence of the other. They are the Siamese twins 
of the Legislative Body, each is an individual 
with its own organic process, yet they are also 
bound together in a common process, that of 
law-making. They cannot separate in time (for 
more than three days) nor in place, canmot ad- 
journ without mutual consent. 

-Interdependent we must see the two Honses to 
be, yet dependent (on the People) in their inde- 
pendence; all three terms are applied to them, 
yet form one process threefold. Contradictory 
the words appear on the surface, but they 
coalesce into one harmonious thought when their 
psychical movement is apprehended. 

So the two-foldness of the Houzes is one, with 
one end, the making of the Law, What does 
each put into the Luw which is to secure Free- 
dom? This Law is to be the voice of the State 
of States, bidding all to obedience. First, the 
House of Representatives (as before indicated) 
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Rhode Island had the name of being the most 
recalcitrant State, and her conduct in the Con- 
uress of the Confederation did much toward 
compelling into existencethe Constitution, which 
she at first rejected, having refused to send any 
delegates to the Convention; but finally when 
she was left out alone in the cold, she, too, con- 
eluded to ratify it, being the last State to do so. 

The following movement will be noticed in the 
structure of the present, Section: (1) the self- 
governing, internally self-determining character 
of each House as un organized body is set forth 
(First and Second Clauses) ; (2) the return and 
responsibility of exch House to the People, who 
are to be informed of what their representatives 
are doing (Third Clause); (3) the inseparablo- 
nese and reciprocal relation of the two Houses, 
forming one process and bringing forth one re- 
sult (Fourth Clause). 

Tho present Section, therefore, while asserting 
the individual independence of each House, at 
the same time asserts it as unifying both in one 
indivisible process of legislation. So we have 
each House in its individuality, and likewise 
Congress in its individualit; next in Section 
Sixth we are to pass to the vidual member of 
each House, the Self in it and of it, who is the 
original creative source of this whole process, 
and who also. requires some protection as well az 
some restraint. 
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rights; also certain prohibitions are placed upon 
him. The great object here is to secure his ine 
dependence in order that euch House of Congress 
may be independent in its sphere. Tf the mem- 
ber ix dependent for his remuneration upon the 
Single-State or some outside influence, or ix sub- 
Jeet to external restraint for what he says or 
does in his legislative capacity, he is no longer 
free, no longer truly a representative. He is 
responsible to the House for his conduct in the 
House, though he is not permitted to violate 
general law without penalty. 

In the previous Sections of the present Arti- 
ele, the chief stress was upon the two Houses 
ag Wholes, separately and together. But now 
it is the member ae individual who receives 
special attention, He has not been left unnoticed 
hitherto; particularly his qualifications for Sen 
ator and Representative have been designated, 
Still the main drift has been the organization 
of the two Houses us totalities, apart and in 
unity. 

Tn Olause First it is settled that cach House is 
to be a paid House; the function of legislator 
for the Union ix considered to be worthy of re 
muneration by the Union. This was a new step 
compared to the European and especially the 
English prototypes, who do or did not receivepay. 
But such a proyision makes for equality, since 
otherwise only the wealthy or the pensioners of 
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to locality, interest, conviction, development 
There is a Northern and Southern, an Enstern 
and Western» Statehood; mountain States and 
valley States; old States and new; three sets of 
const States with multitudinons diversities; hack 
ward States and progressive; and soon. But 
across all these distinctions cuts the division into 
parties, deepest of all, which must be represented 
likewise. 


Here is intrieney enough, which eannot now 
be untangled in its details. But, in general, one 
may say that the member of Congress is to 
legislate for what created him and gave him 
his present function. The Union is what pro- 
duces the State, and through the State the Con- 
gressional District, rendering a representative 
from each possible. Fundamentally he is to 
legislate for the totality, for the whole United- 
States, through which his State gets. to be, 
and also be himself as its representative, 
Otherwise his act would be self-destroying, con- 
tradictory, ubsurd; he would not secure Free- 
Will, the end of all States, but would violate it 
in its supreme manifestation. This does not 
mean that he ix nob Lo represent his special Dis- 
triet or Shute or group of States, in forwarding 
the interest of the Whole; but it does mean 
that he is not to scek their advantage to the 
detriment of the Whole. In this country not 
one Single-State is the governing State, but each 
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his objections to that House in which (tshall have originated, 
who shall enter the objections.at large on thelr journal, and 
‘proceed to reconsider it, If, after such reconsideration, 
‘two-thirds of that House shall agree to pasa the bill, itehall 


‘two-thirds of that House, It shall become alaw. Butin all 
such caves the votes of both Houses shall be determined by 
yeas and nays, and tho names of the persons. voting for and 
against the bil shall be entered on the journal of ench House 

. Itany bill shall uot bo returned. by the Proal- 
‘dent within ten days (Sundays excepted) after 1 shall have 
‘been presented to him, the same shall be a law, in like man- 
ner as if ho had slguod {t, unless the Congress by thelr ad- 
jourament, prevent its return, In which case it shall not be 
a law. 

Cl. 3, Evory order, resolution, or vote, to which the con- 
‘currence of the Scuute und House of Representatives may be 
‘necessary (except on a question of adjournment) shall be 
presented to the President of the United States, and before 
‘the samo shall take effect shal) be approved by him, or, belng 
disapproved by him, sball be re-passed by two-thirds of the 
‘Senate and House of Representatives, according to the rules 
and limitations prescribed In the case of a bill, 


With the exception of the first short Clause, 
the present (Seventh) Section pertains to the 
President, not directly as executive or adminis- 
trative, but as an clement of the Law-enacting 
process. Hence he appears at this point in the 
legislative Article, along with the two Houses of 
Congress. In a sense he might be called the 
third House, as every bill which becomes a Law 
has, in one way or another, to pass through his 
hands. The President, however, as holding the 
executive Power of the Nation, ix part of a dif- 
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his Will, and gives to it thereby_what is called 
his exceutive Power, which ean be only Will. 
Such is what muy be termed the returning ele 
ment in the Ego of the President, which makes 
him psyehieally the third part or party to the 
total Law-enneting Process, as hitherto described. 
Already we have seen the House as the immedi~ 
ate representative of the People, the Senate as 
the mediated representative (through the Single- 
State); the President may also be deemed the 
immediate representative of the People, but as 
returning to them their own Law. But first it 
must puss through his own Ego, must be enaeted 
by him asa part of the Law-enacting Process, 
To be sure, the total Legielature can perform 
this last act by itself through a two-thirds 
majority. 

Likewise the President has a judicial function, 
he is a judge of the Law, especially of its con- 
stitutionality, since he is sworn to + preserve, 
protect and defend the Constitution of the 
United States.’ Still his judgment is not final, 
it may be set aside by the two-thirds majority of 
Congress. Bat the Supreme Court hus the final 
legal arbitrament of what is constitutional, 
though the People way ultimately reverse this 
Court. ‘The President, however, judges of the 
constitutionality of an act before its execution, 
the Supreme Court after its exeeution, in an 
actus! ease brought up for trial. 





— 


12 THE CONSTITUTION. 


integral element in the enactment of the Law, 
‘The Clanse seems also to hint the suspicion of 
the Convention where lay the danger of usurpa- 
tion, Evidently the Constitution means the veto 
power to be real—a fact which has been some- 
times overlooked in the heat of partisan contro- 
versy. 

We have now considered seven of the ten 
Sections of the legislative Article embracing 
the Orgunization of the legislative Power with 
its three Luw-enacting constituents, the House 
of Representatives, the Senate und the Presi- 
dent, Having thus put together our machine 
(0 to speak), we are next to see what it haa to 
do, with what materials it works in its process. 
This brings us to the next (second) division of 
this First Article as « Whole, 

i. Tux Avrortionment or Lxrorsnative 
Angas. So we shall designate the subject-matter 
of the last three Sections of Article First of the 
Constitution. We see here the attempt of its 
framers to parcel out the vast incoming territory 
of fature Legislation, a territory even greater 
than the outer physical domain of the United 
States, to which it bears a strong analogy. A 
legislative field expands before us more exten- 
sive than the Mississippi Valley, outrenching any 
present conception. As the broad plains of the 
West are to be ordered and organized prepara- 
tory to settlement, euch State, county, township 





infer that all other powers not 
Constitution to Congress, belong 






In fact there is a special 
Amendment) which declares 
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that ‘the powers not delegated to the United 
States by the Constitution, nor prohibited by it 
to the States, are reserved to the States respec- 
tively or to the People.”” This would make the 
simplest possible division into two legislative 
areas, that of the United-States and that of the 
Single-State, the latter being supposed to have 
originally the whole jurisdiction, from which the 
Constitution slices off the powers of Congress. 

Bat this simple division or positive assignment 
of two areas, is immediately met by a negative 
or prohibitory assignment whose underlying pre- 
sumption is just the opposite of the preceding 
division. The Single-State cannot then take the 
whole area outside of the powers granted to 
Congress, as certain things are prohibited to it, 
‘Still further, Congress has explicit prohibitions 
put upon it alongside of its explicit powers 
granted. By the first division we supposed it 
could only do what it was permitted to do, and 
allelse was forbidden. But these epecial prohi- 
bitions imply at the first thought that Congress 
can do all that is not forbidden to it. The first 
thought, however, ix not onough: we shall have 
to take a second and even third thought in this 
matter. 

Nor does the Constitution stop with these two 
kinds of prohibitions, upon Congress and upon 
the States. There is the third kind: certain 
matters are prohibited to both, for instance 
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We shall, then, have to describe specifically 
each aren. Six distinctly appear in the Constitu- 
tion as the result of this twofold interplay of 
grant aud prohibition with the twofold political 
Tustitution, the United-States and the Single- 
State. Six areas, three positive or granted, and 
three negative or prohibitory; we may set them 
down as follows: — 

1. Area vested in Congress, 

2. Aren vested in the States. 

3. Area vested in both, 

4. Avea prohibited to Congress, 

5. Aven prohibited to the States, 

6. Area prohibited to both, 

Thus there are two common areas, one of 
grant and the other of prohibition — areas com- 
mon both to Congress and to the States. For 
instance both have powers of taxation, both can 
legislate upon bankruptcy, each has the power 
of determining matters concerning the election of 
Senators and Representatives, On the other 
hand both are prohibited from granting a title of 
nobility and from passing an ew post facto law, 
and, it may be, other prohibitions are common to 
both, such as a law impairing the obligation of 
contracts. But this latter prohibition is explicit 
only ws regards the States (Art. I. Sect. 10), 
but implicit as regards Congress (not expressly 
prohibited). Accordingly there rixes the ques- 
tion: When ean a prohibition be implied 
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of the Law, the borderland of conflict between 
Congress and the States till each gets its legal 
area definitely settled, And this legal border- 
Jand was in deep correspondence with the 
physical borderland, especially in the case of 
Kansas, on whose soil begun the fierce preliminary 
struggle between the right of Congress and the 
right of the Single-State, which wound up in the 
Civil War. 

Accordingly in addition to the area granted 
and the area prohibited, we have come upon a 
third kind of arox which is not yeteithor granted 
or prohibited, but is the possibility of either, 
of both, and of neither—honce traly an area of 
possibilitios, So to our six detined areas is an- 
nexed & new set of areas, the undefined, the 
potential, the legally unsettled which is to be 
settled, the unapportioned which isto be appor- 
tioned. 

But how apportioned? Evidently by the Con- 
stitution with the method already developed, 
which is the six legislative areas, Now we may 
see the movement of the whole in the following 
table :— 

1. Positive Areas — those apportioned by the 
Constitution. 

a, To Congress. 
6. To the States. 
e. To both. 

2. Negative Areas —those denied or prohib- 

ited by the Constitution, 





Red ia ea legislative Areas. 
‘The Eighth Section is the positive one, declaring 
Sealy tn eighteen Clauses the powers granted 
The other two Sections are pro- 
ibe, the Ninth in a general way for the most 
part, but the Tenth is more special, giving the 
prohibitions upon the States. These three Sec- 
tions we shall glance at separately. 


ARTICLE I. — Sxerion 8, 


‘The Congress shall have power — 

CL 1, To lay and collect taxes, daties, imposts, and ex- 
lacs, to pay the debts and provide for the common defense 
and general welfare of the United States; but all duties, Im- 
posts, and excises shall be uniform throughout the United 
States, 


i * 
Cl, 2, To borrow money on the credit of the United 


5 

Cl. 3, To regulate commerce with foreign nations, and 
smony the several States, and with the Indian tribes; 

Cl. 4, ‘To establish 2 uniform rule of naturalization, and 
uniform laws on the subject of bankruptcies throughout the 
‘United States; 

‘CL 5. Te coln money, regulate the value thereof and of 
foreign coin, and fix the standard of weights and measures; 

Cl. 6. To provide for the punishmentof counterfeiting the 
securities and current colu of the United States; 

Cl. T, To establish post-oftices and post-roads; 

Cl. 8, ‘To promote the progess of sclence and usefal arts, 
by securing for Limited times, to authors and inventors, the 
exclusive right to thelr respective writings and discoveries; 

Cl. ‘To constitute tribunals Inferior to the Supreme 
Court; 

Cl. 1) To define und punish pimectes and felonies com- 
mitted on the high sens, and offenses against the law of 
nations; 
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which has a brief but Significant label. Tho whole 
shows the apportionment to Congress of its legal 
territory. 

First of ull the power of taxation is granted, 
and with the same the various ways in which the 
money tniy be spent are designated. The Poo- 
ple here give to their representatives the right to 
take and spend a certain amount of their prop- 
erty, which is the product of their effort, their 
Will realized. Thus the People by their own 
labor secure the State, whose function is to re- 
turn to them, and secure their Will in its free 
activity. They would have no property, at least 
no security for the same, were it not for the 
State. 

Soa slice of every man’s effort is taken (by 
taxation) to secure the whole of it through the 
Institution. Very important is such an act, both 
in the manner of levying the tax and in the way 
of spending it, for it can be eo levied and so 
spent a8 to jeopardize and even destroy freedom. 
Hence the people have been very jealous in both 
these regards, particularly the Anglo-Saxon 
people, The history of the Colonics and the 
antecedent history of England largely turned on 
the question of taxation. Nothing would heat 
the Englishman to the fighting point so readily 
ng the attempt to take his money arbitrarily and 
use it for the purpose of undermining his freedom. 
Yet the necessity of taxation is absolute for the 
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nate tothe Law, which must utter its command 
to him also to will Free-Will universally, and not 
his own personal interest against that of all. A 
new Clause of this Section might read: Congress 
shall have power to bring the social Monocrat 
under the Law. But is there already any such 
power granted ‘in this Section? That depends 
upon how it jz construed. So we come to a sub- 
ject which springs chiefly from this Section, and 
which has had an important placo in the history 
of the Constitution from the beginning, namely 
the striet und loose construction of the instru- 
ment. 

In Clause Bightcenth Congress is granted the 
power **to make all laws necessary for carrying 
into execution the foregoing powers’?—which 
grant follows of itself from the granting of the 
original powers, Still further, Congress has the 
power to muke all laws necessury for carrying 
into execution «ll other powers vested by this 
Constitution in the Government. of the United 
States ’—which brings up the question: What 
arethese ofher powers? Here we may for a mo- 
ment turn back to the Preamble which says that 
one purpose of the Constitution is ‘to promote 
the general welfare,” and Congresa has to make 
laws for the attainment of that end. Another 
and the chief purpose is declared to be this: **to 
secure the blessings of liberty to ourselves and 
our posterity." What laws will promote the 
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lated repentedly its fundamental tenet: in this 
respect. Jefferson, the great defender of strict 
construction, disregarded his own principle in 
the Louisiana purchase, for which there was no 
constitutional sanction. But Congress and the 
People have sealed his act with their approval; 
indeed the irony of history haz converted it into 
the greatest deod of his life. e 

Nor must we pasa over the last phrase of the 
present Clause, alluding to ‘all other powers 
vested by this Constitution * * * in any 
department or office thereof.”” What are these 
powers, especially the implied ones? In order to 
preserve and defend the Union, can an officer of 
the United States suspend (for instance) the 
Habeas Corpus uct? The Executive has done 80, 
with the approval of the People. The final rule 
of construction would scem to be that the uni- 
versal end of the Constitution must be asserted 
whon vitally obstructed by a special provision of 
its own. The Constitution may get entangled 
with itself in some unforeseen emergency, the 
special may contradict the general, the spirit 
may be assailed or even destroyed by the 
letter. 

‘This twofoldness of construction is called up 
by the present Clause, and hence it haa been 
termed the elastic Clause, as it has been and can 
he stretched to cover the implied powers of the 
Conastitution— powers which have to be con- 
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‘one thousand, elght hundred and elht, but a tax or duty 
may be Imposed on such importation, not exceeding ten 
dollars for cach person. 

CL. 2, The privilege of the writ of habeas corpus shall not 
be suspended, unleas when In cases of rebellion or Invasion 
the public safety may require 11. 

Cl. 8. No bill of attainder or ex post facto Iw shall be 


‘Cl. 4, No capitation or other direct tax shall be laid, un- 
less In proportion to the census or enumeration hereinbefore 
directed to be taken. + 

Cl. 5. No tax or daty shall be laid on articles exported 
from any State. No preference shall be given by any regu- 
Intlon of commerce or revenue to the ports of one State 
over those of another; nor shall vessels bound to or from 
one State be obliged to enter, clear, or pay duties in 
another, 

CL. 6. No money shall be drawn from the treasury, but In 
consequence of appropriations made by law; and a reguiar 
statement and account of the recelpta and expenditures of 
‘all public money shall be published from tine to time, 

Cl. 7. No title of nobility shall be granted by the United 
States; and no person holding any office of profit or trust 
under them, shall, without the consent of the Congress, accept 
of any present, emolument, office or title, of any kind what- 
‘ever, from any king, prince, or foreign State. 


The prohibiting element. comes emphatically 
to the front in the Ninth Section and is contin- 
ued through the following Section. The general 
character of these constitutional prohibitions, 
including their areas, has already been consid- 
ered. In the Ninth Section, the United-States 
chiefly is made the object of certain prohibitions 
in the use of its logislative and also its executive 
Powers. 
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these prohibitions. But when we read in the next 
Section that ‘*no State shall pass any bill of 
attainder,’’ we are thrown back to the conclusion 
that the Ninth Section is intended to apply only 
to the United-States. Still when we read ‘the 
writ of Habeas Corpus shall not be suspended,"* 
the question rises whether this prohibition ex- 
tends to the Single-State as well as to the United- 
States? And in the latter ease, is it Congress 
or the Executive that has the power of suspend- 
ing it, or both? Thus a great field opens up as 
to the limits of these prohibitions, an unsettled 
area which has to be settled. 

In examining the wording of these prohibitions 
of the Ninth Section, we find three different 
kinds: (1) It shall not be done by Congress 
(First Clause), (2) it shall not be done by the 
United States (Eighth Clause); (3) simply 
it shall not be done, nol saying by whom, This 
last way of phrasing is employed in nearly every 
prohibition. What doos such a change in 
phraseology mean? Naturally one concludes 
that the attempt isto make the prohibitions more 
general by not limiting them. What then is to 
be supplied? This is the case which we have 
just been considering (the case of the writ 
of Habeas Corpus). 

It is evident that the prohibitory enactments 
of the present Section are given a wider area, are 
worded in such a way that they are made to ex- 
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prohibitions ure briefly bunched together into a 
Clause (see the First Clause), wherens they are 
scattered along in distinct Clauses specially par- 
agraphed for the most part, in Section Ninth, 
‘The mental effect is in the one case that of dis- 
persion, in the other that of concentration; the 
first kind of Clause rays itself outward over 
several possible objects; the second kind of 
Clause gathers itself inward upon one object. 

There is likewise a notable difference between 
the two Clauses of Section Tenth. The. first 
contains unconditional prohibitions, the second 
contains those conditional upon ** the consent 
of Congress."” For dispensing with the first set 
no permission ean be given according to the ex- 
istent Constitution; for dispensing with the 
second set the permission of a higher authority, 
Congress, may beobtained. Here are 
three grades of authority — Constitution, Con- 
gross, the Single-State. 

When we look closely into the prohibitions 
of Clause First, we find important differ- 
ences among them. They all agree in being 
prohibitions put upon the States, but they dis- 
agree in their relation to Congress, or to the 
Government, upon which some are prohibitions 
also, some not, and some doubtful. This fact 
we may bring out more fully. 

1. The things prohibited to the States, but 
granted to the Government; (a) treaty-making 
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has been a question to what extent the Legal 
Tender act Impaired the obligation of contracts. 

3. Things prohibited to the Single-State, but 
also to the United-States or to Congress: (a) 
the granting of any title of nobility; (4) the 
passing of any bill of attainder or ex post facto 
Jaw; (¢) the levying of a taxon exports. (d@) To 
these is doubtless to ba added the suspension of 
the writ of Habeas Corpus, yet with the excep- 
tions designated in Section Ninth, 

So much for the First Clause, whose form of 
prohibition ia unconditional; the Second Clause 
gives the prohibitions which may be set aside by 
the consent of Congress. The Single-State is 
prohibited from keeping troops in time of peace. 
This prohibition, however, must be taken in 
connection with Second Amendment, which pro- 
vides that ** the right of the People to keep and 
bear arms shall not be infringed,’* and evidently 

to the Single-State the power of organiz- 

ing 2 militin, which indeed is presupposed in 
Section Eight, Chiuse Sixteen. 

Here we conclude the second part of the Leg- 


- islative Article which we have called the Appor- 


tionment of Legislative Areas, embracing the 
lust three Sections (Eighth, Ninth and Tenth). 
It is un intricate subject and isnot very distinctly 
or altogether consistently set forth in the Con- 
stitution when connected with the Amendments. 
It is the great field of national litigation since it 
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of the national Legislature. Finally, we shall 


~ observe this whole legislative 


itself In a new State, which has likewise its Legis. 
lature. 

To this third stage, though not mentioned in 
the Constitution, as it lies outside of it and be- 
yond it, we ahall devote a few words. 

If. Tue New Arrorrionment or Learsns- 
give Areas. Thia is incessantly going on, for 
the conflicts between the United-States and the 
Single-State in the mattor of legislative suprom- 
acy are incessantly coming to the surface. Con- 
gress or the Stafe Legislature may make a law 
covering the same field; which has the constitu- 
tional right of law-making in the given case? 

Here enters the National Judiciary which has 
inthe main the function of deciding such dis- 
putes. It has to apply the principle of granted 
and prohibited powers to existing questions of 
jurisdiction between Congress and the States. 
The court of last resort must have the general 
authority to assign these disputed Areas of Log- 
islation, apportioning them usually within the 
six boundaries indicated in the last three sections 
of the First Article of the Constitution, which 
we have just boon considering. 

At this point, then, we pass beyond the parely 
Jogislative domain of the Constitution and invoke 
now Powor, the judicial. ‘Thus the law-making 
Process by itself shows its limitation and calls 
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tional Will, aweeps down sll the fences of the 
Law which stand in the way of the supreme end 
of the Nation. And in this case Congress may 
sanction, and, indeed, has eanctioned, the aboli- 
tion of itself, and has made legal the setting- 
aside of the Law. Thus, the President, the cen- 
tralized Will of the whole People, may make a 
new temporary Apportionment of Legislative 
Areas, in a time of great danger to the State. 
Hore, then, the executive Power breaks into the 
legislative, and even judicial Powers, and limits 
them anew, but only for a time. So there is a 
continual new Apportionment of Legislative Areas 
going on, chiefly through the Judiciary, and a 
possible new one always latent in the Executive. 

Tn the diagram (p. 186), on the open side, we 
observe the ever-rising Areas which are to be ap- 
portioned to the United-States or to the Single- 
State, or perchance to both, or, again, to neither. 
This last caso we may dwell on for a moment. 
There may come up a field of legislation, which 
cannot be assigned to Congress or to the Single- 
State, a8 no constitutional provision has been 
made for such a purpose. The acquisition of 
Louisiana is an example. It was the work of 
President Jefferson in 1803, who was a strict con- 
stractionist, and who believed that there was no 
power granted in the Constitution for acquiring 
that territory. Yet he did the decd and was 
applauded by Congress and by the country. The 
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resentatives, Senate, and President; next, each 
of these is seen to have singly its own inner 
process; then, two of them (House and Senate) 
are set forth in their double process, which is 
that of Congress; finally all three are brought 
together in their triple or liw-enacting process. 
The legislative organism being now ready, the 
Constitution passes to the ordering of its mate- 
rials, or to what we have called the Apportion- 
ment of Legislative Areas, which we have sought 
to muke visible by table and diagram. But we 
found that this Apportionment led us into « new 
world to be apportioned, smd this again has car- 
ried us wholly out of the legislative realm into 
that of the executive, with which we may now 
start, 


IL. Tux Exnevtive Power. 


‘The Law, having passed through the legislative 
process, and being thereby declared and made 
ready, must next be executed, must be rendered 
valid and real in the world. This is accomplished 
through Will, the active element of the Self 
(psychically the second stage of the Paychosis of 
the total Ego), A single Will thus appears as 
executive, and in this Constitution is known as 
President. 

More distinctively is the one-man power, which 
is here designated, the inheritance of the ages 
than any other constituent of Government. The 
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must also be All-Will, with its universal end. 

Such is the inner separation and twofoldness in 

every ruling Ego from the humblest to the 
hest, 


It has been the great political development of 
the race to harmonize this inner contradiction in 
all authority. The American way is to put the 
President under the Constitution, which pre= 
scribes to him what he shall do and how, and 
what he shall not do. If he violates this Con- 
stitution and follows his own arbitrary will, he ix 
impenchable by the Legislature. 

‘We have already noted that the President is 
an essential element in the total legislative 
Process, and as such he has his place in the leg- 
islative Article (First). But he is not only a 
part of but is also co-ordinate with the Legislature * 
3 a stage or element of the entire governmental 
Process, which has three such elements, legis- 
lative, executive, and judicial. Hence he has an 
Article of the Constitution all to himself (the 
Second), being on a par with the National Leg- 
islature, though the executive Article is not half 
80 long a3 the legislative Article. This aymmetry 
was, of course, consciously intended by the 
framers of the instrament. 

The Constitution places the executive Power 
as seoond, whereas historically it seems to be first. 
‘That is, the father, the patriarch, the chief, the 
absolute monarch, each is all three Powers in one, 
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being the lawgiver and judge as well a8 executor. 
With time the differentiation takes place, and the 
inner provese of the ruler's Self becomes an 
outer process of three different powers. In such 
ease the lawgiver growe distinct from tho ruler, 
and makes the law which is to govern. This 
separation bogine to show itself in early Greece 
at Athons and Sparta, Herein the Jewish law- 
giver was different from the Greek; Moses was 
both monarch and lawgiver, and to these the 
third clement must be added, the divine, of which 
also he was the representative and the spokes- 
man. But for us the making of the law comes 
first, in fact it cannot be executed till it is made. 

So the executive Power is placed second in 
our Constitution, being truly the second or sep- 
arative stage in the total movement of the Con- 
stitution. Various external reasons may be 
alleged for this arrangement, but the funda- 
mental reason is the paychical one, which 
grounds the executive Power in the very process 
of the Self which creates it, Primarily it is 
Will and thus a separation, a putting outside 
what was inside. Then the President as indi- 
vidual represents his Nation as distinct and 
separate from other Nations, Thirdly the Pres- 
ident is dualized internally into his own personal 
Will on the one hand and the National Will on 
the other, the latter of which ho represents, and 
this is what he must execute just through his 


own personal Will. 


i | 
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We have already noted the outer symmetrical 
relation of this executive Article to the preceding 
legislative Article, There ix likewise an inner 
symmetrien! order; we shall find that the divi- 
sions of the one have an intimate correspondence 
with those of the other. The present Article 
we would divide into two portions, the first of 
which gives the Organization of the Executive 
Power (Firat Section), and the second of which 
gives the Apportionment of Executive Arens (the 
remaining three Seetione). But there is a third 
portion needed to complete its thought and its 
movement; just us the Executive requires the 
other two Powers to finish its process, and thus 
interlinks with them in the total governmental pro- 
cess of these three Powers. 

This inner order of the Article may be desig- 
nated briefly as follows: — 

T. The organization of the Executive Power; 
the one Person, the Single-Will, is selected by 
the People, the muny Wills, to represent them as 
concentrated Power, he having the ability to. be 
responsible for what he does, and freely accept- 
ing such responsibility (First Section ). 

II. The Apportionmentof Executive Areas ; the 
Constitution grants certain preseribed Areas of 
Power to the President, who, as Single-Will, is 
absolute or wholly unlimited in one Area, par- 
tially limited (or prohibited) in another Arca, 
finally is wholly limited (or prohibited from all 





— 


198 THE CONSTITUTION. 


ordinary course of development new Areas ure 
continually rising fo be apportioned and assigned 
to the prescribed limits of the Constitution. 
This is spociully the function of the National 
Judiciury, to which the Executive must subordi+ 
nate itself in the regular order of things. 

T. Oncanizarion or ‘rae Exxcurive Power. 
First of all the fact is to be regarded that the 
Presidency as organized in the Constitution is 
no longer an dmmediate Will, as that of the 
Patriarch or the Monarch proper, but is mediated 
wholly through the organic Law of the land. 
So this kind of executive Power has come after 
the legislitive, since the Constitution and its 
Lawe must go in advance, for they determine the 
action of the President, or to use a peychological 
statement, they are what mediates the immediate 
personal Will of the Executive. 

Tuking a look at the sweep of the present 
subject beforehand, we may briefly state the 
following movement of it, which ie to be verified 
by « close scrutiny of the text: — 

1. The Executive Power shall be vested in a 
self-conscious Person (or a Single-Will) period~ 
jeally chosen to embody the Will of the People 
as expressed in the Constitution. The Idea, 
or Conception of President. 

2. This Person (or Single-Willy shall be 
selected from the People by the People, under 
conditions herein given, to embody their Will as 
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gon having the greatest number of votes shall be the Presl~ 
dont, if such number be a majority of the whole number of 
Electors appointed; and if thore be more than one who 
have such a majority, and have an equal number of votes, 
‘then the House of Representatives shall Immediately el 

by ballot one of them for President; and If no person have 
‘amajority, then from the flye highost on the fist, the said 
‘House shalt in lke manner choose the President. isut in 
choosing the President, the votes hull to taken by States, 
the ropresentation from oach State haying one Yote, Aquos 
‘rum for this purpose shall consist of a member or rnembers 
from two-thirds of the States, and a majority of all the 
‘Btates shall be necessary to achoice. In every case, after 
the choice of the President, the parson having the greatest 
pumbor of votes of the Electors shall be the Vice-Prosident, 
But if there should remain two or more who have equal 
votes, the Senate shall choose from thom by bailot the 
Vico-President,, 

Clause 3 has boon superseded by the 12th Article of Amend~ 
ments. 

Cl. 4. The Congress may determine the time of choosing 
‘the Electors, and the day on which they shall give thelr 
‘votes; which day shall be the sme throughout the United 
States. 

Cl. 5, No person, exeept a nataral-born citizen or a 
citizon of the United States at the time of the adoption of 
this Constitution, stiall be eligible to the office uf Presidents 
neither «hall any person be eligible to that office who shall 
‘not hnye attained to the age of thirty-five years, and boon 
fourteen years a resident within the United States. 

CL. 6. In case of the removal of the President from ofice, 
‘or of hiis death, resignation or inability to discharge the 
powers and duties of sald office, the same shall devolve 
on the Vice-president; and the Conyress may by law pro- 
‘Vide for the case of removal, death, resignation, of faability, 
oth of the Prosidont and Vice-president, declaring what 
officer shal) then uct as Prosidont, and such oliver shall act 
accordingly, unl the disability be removed, or a Prosident 
shalt be elected. 
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cision and at sufficient. length — all of which makes 
up the main body of the present Section. The 
Person being selected finally takes the oath, in 
which be pledges himself to the Constitution, 
promising that he, as Single-Will, intends to be 
one with tho National Will as expressed in the 
present instrument. More fully, this procesa is 
to be unfolded in the expression of the following 
Clauses, which may be now considered briefly in 
their given order :— 

In Clause First, the fundamental note is 
struck: The Executive Power is to be vested in 
a Single-Will, ‘a President of the United-States 
of America.’’ Tho Nation is thus unified; the 
Will of all is concentrated into the Will of one, 
the State becomes a Self through the President, 
who truly personifies the State, makes it a Per- 
son, endows it with Selfhood, Here we reach 
down to the ultimate source of ruler, chieftain, 
King, President: the Nation must be one, a Self, 
must see and know itself as a Self embodied in a 
supreme Person. The People in its millions of 
self-reflecting units (or Egos) must reflect itself 
in a single unit (or Ego), which is also eelf- 
reflecting. The State is indeed not strictly a 
Person, but must be personalized in order to 
think and act. 1, this Self here belonging to a 
Nation, haye a very deep paychical need: 1 must 
see and know this Self of mine as objective inmy 
Nation; indeed, 1 must make it objective in my 
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vivifying that State by giving to it a will which 
is to energize it and make it valid in the world. 
‘The Presidential election ia, or ought to bo, a 
frosh baptism of all the People in the fountain 
of nationality. 

The mothod of choosing the President is 
next given. In Claus Second spocial Electors are 
prescribed, equal in number to the Senators and 
Representatives, who, as well as all officers of 
the Government, are prohibited from being Elec- 
tors. The purpose is to keep Congress and official- 
dom from usurping the power of selecting the 
President. It is the function of the States to ap- 
point these Electors, und in the different States 
the mothod of appointment has varied. Tt is 
plain that the fruners of the Constitution did 
‘not intend to leave the election of President to a 
direct vote of the People; they interposed these 
Electors, who might be, and often were, chosen 
by tho State legislatures, This is one of the 
strongest examples in which the Constitutional 
Convention showed a distrust of the People act- 
ing as 2 mass immediately. The oloction of the 
President is, on the one hand, taken away from 
the National Government at the center, and, on 
the other hand, from the People at the periphery ; 
it is really given to the Single-State in its legis- 
lative body. There is no doubt, however, that 
the tendeney has been to give this power to the 
People, who now vote for their President in per- 
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tional right (or perchance duty) and be a free 
cloctor once more (ultimns Romanorum) by vot~ 
ing for ‘Tilden and thereby preventing a fraudu- 
lent. clection to the Presidency, If he ever had 
had such an intention, his nerve failed him at the 
last moment. As the electoral vote stood 184 for 
Tilden and 185 for Hayes, counting the three con- 
tested Southern States for the latter, it is plain 
that Mr. Lowell centered in himself the power, 
by one bold masterstroke, to make his political 
fame far outweigh his poetical, though the latter 
isnotsmall. This is not saying that he ought 
to have so yoted. But how much American His- 
tory pivoted on Lowell while he was easting that 
ballot! 

‘The day for choosing Electors and the day for 
casting their votes is not settled by the Constitu- 
tion, but this duty is assigned to Congress in 
Clause Fourth. Some nood for changing such 
days might arise, so they were not fixed in the 
organic law, which, however, settled that the 
matter had to be done, In this fact we can see 
tho Constitution asserting itsolf as the fixed, per- 
manent clomont amid the changefal necessities of 
external circumstances, which it is the function 
of Congress, being also changeful, to meet with 
appropriate logislation. 

‘The qualifications for the Presidency are given 
in Clause Fifth which shows the most decided 
and indeed the only real touch of Nativism in the 
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the sweat-shop. America farnishes the greatest 
opportunity, but cannot furnish the ability to 
seize it. ‘The State secures Free-Will supremely, 
but the immigrant must bring it along, or some 
degree of it. From this point of view a free 
country is the most exacting of all countries, 
making the highest demands upon its citizens, 
whom it treats as men able to help themselves, 
not as childron who are to be helped to get their 
living. Tho paternal government of the Orient 
ia certainly not established hero, and cannot be; 
free institutions presuppose the free man; the 
unfree man will make himeolf unfree anywhere 
by finding a master. 

‘The President may die or become incapacitated 
during his term of office; the same may happen 
to the Vice-President who has been elected with 
him. Hence the question of succession rises, 
which is the subject of Olause Sixth, and which, 
if both President and Vice-President cannot 
serve, is regulated by Congre: The order of 
birth settles the succession in Monarchies; 
nature, not man, determines who the ruler shall 
be. Complete self-government requires that the 
People select their Monarch, who taus is put 
over them by themselves, and not from an ex- 
ternal source, A constitutional Monarchy is 
really a contradiction, which has to be overcome 
by a country substantially doing away with its 
Monarch (.s in England), or substantially doing 
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This harmonizes with the spirit of the modern 
world, and makes democracy possible, It is aris- 
tocracy which pretends to govern for the honor 
of the thing, but itdoes not fail to look after the 
interests-of its class. The President has to work 
for hire, as does the common laborer who votes 
for him. It is strange that Benjamin Franklin 
inthe Convention maintained that the Presiden- 
tial office should be unsalaried, and administered 
simply for the glory of the place. 

It is also provided that the President's salary 
«shall neither be increased nor diminished ** dur- 
ing histerm of office. Thus he is rendered fairly 
secure against the hostility of Congress and per- 
chance its temptation, as it cannot cut down nor 
add to his stipend. And he is not to receive 
any other emolument for his service. Such is 
the attempt to keep corruption out of the high- 
est place in the government. 

In the Fighth Clause, which is the last of the 
Section, the President is required to take, on en- 
toring upon his official duties, an oath which is 
here given. It is composed essentially of two 
items: ‘I will faithfully execute the office of 
President of the United States,’ namely, the 
special duties herein prescribed, and also, I 
will, to the best of my ability, preserve, protect 
and defend the Constitution of the United 
States,”’ this being the great general duty of the 
President, including and overarching all others, 
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which brings toa conclusion this First Section of 
Article Second. Grasping itall together we may 
observe in it the following movement: — 

Ist, The executive Power js vested ina single 
personal Will, which concentrates within itself 
the National Will, or rather the Nation as a Will, 
and which is to be selected by the People from 
the People periodically, in order to keep tho 
nationslizing process alive in every. citizen 
(Clause First). 

2nd. This Single-Will is to be separated and 
selected from the vast mass of Single-Wills com- 
prising the People, who are ultimately to per- 
form the act themselves, after the order here 
prescribed, which also states the requisite quali- 
fications of the person to be elected, and pro- 
vides forcertain contingencies (Clause Second to 
Seventh, inclusive). It should be added that 
this selection presupposes 2 previous selection of 
several persons through Political Parties, repre- 
senting different policies of administering the 

ernment. 

8rd. The Single-Will, having been selected, is 
now made to return to its conscious Self and to 
affirm under oath its unity and harmony with the 
Constitution, which is the Nation consciously ex- 

ite Will in writing. Thus the conscious 
Will of the President ia to unite with-and carry 
out the conscious Will of the Nation. 

Tn this Section, then, we note a distinct 
psychical process which is the essence of the whole 
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he is truly the Single-Will untrammeled, the one- 
man power, This Area is indeed limited on all 
sides, but within it the executive Will is not 
limited, for it is the National Will embodied or 
rather personified. In this Clause three distinct 
items are set forth. 

(a) The President is commander-in-ohief of 
the army and navy; he is thereby endowed with 
the physical might of the Nation, which is put 
directly under the control of his Will. This is 
not saying that he is not accountable for his use 
of such strength. He is still a responsible Per- 
son, though he act with all the muscle of the 
People at his command, having all their bodies 
organized and concentrated into one massive 
Body, whose force he directs by his Single-Will. 
In this relation he is the national Giant, or, 
rather, the Nation as one colossal Giant whose 
mighty limbs he moves unto his end. To be 
sure that end must be constitutional, not merely 
personal; it must be prescribed ultimately by the 
Nation, by the All-Will which now executes itself 
in the only way possible, namely, through « com~ 
manding Single-Will, The Oriental despot has no 
such constitutional content in his Will, which is 
purely personal and absolute; he has no organic 
Jaw preseribed to him, but he prescribes the 
law; even if he be said to fulfill the national 
Will, the lutter wills itself to be his Single-Will 
immediately, The European monarch shows 
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trol him; it is an advisory body in the present 
instance, not a directory with concurrent author- 
ity. Here again wo observe that the Single- Will 
of the President is strongly affirmed by the Con- 
stitution, whereby the unity and responsibility of 
the governmental head are not jeoparded. The 
Constitutional Convention would not even estab- 
lish a Cabinet for the President, though the 
matter was before it and strongly urged. The 
present allusion to ‘the principal officer in each 
of the departments’ is no command, and is 
substantially all that the Constitution contains 
on the subject. The President is to be unham- 
pered within as well as without, in his external 
control xs well a8 in his internal decision. A 
divided authority means a divided responsibility 
and hence no responsibility, with resulting weak- 
ness and irresolution when prompt aetion is 
needed, 

(¢) The pardoning Power is given tothe Presi- 
dent, being the third item of this Clause, and is 
derived from the ubsoluteness of the Single-Will 
asexceutive. For the President is endowed with 
the power to sct aside the entire process of the 
Law in its special application. He cangranta re- 
prieve, which is a temporary suspension of a judi- 
cial sentence; but he can also grant a pardon, 
which is a full release from the penalty of the 
Law as decreed by the legislative and judicial 
Powers. Thus he, in the absoluteness of his Sin- 
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new Law, which is drawn from the depths of the 
spirit itself. Thus the President, from being the 
embodiment of the Nation's crushing strength 
turned outward to destroy the enemy or the 
offender, now turns inward to the latter's self 
hood (which is in essence his own), and regard- 
ing it sympathetically with 2 look of mercy, 
forgives it and sets it froe out of his own abso- 
Inte Will. Herein he re-enacts the entire pro- 
cess of the Law internally within himself, and 
puts it aside in the special case. 

This lastmay bedeemedthe suprome act of the 
executive Single-Will as absolute, focusing in 
itself the total governmental Process, though 
its outward manifestation of power (in army 
and navy for instance) is more striking for the 
senses, 

From the absolute Powers of the President we 
pass, in Clause Second, to his contingent Powers 
in connection with the Senate, which body we have 
already noticed os participating strongly in the 
exeoutive clement, The latter thereby becomes 
twofold, though the President still has the 
initiative, These Powers are the following: — 

(a) The treaty-making Power, which requires, 
however, the concurrence of two-thirds of the 
Senate voicing the Single-States, as they must 
share in the obligation. 

(4) The appointing Power, which the Presi- 
dent does not exorcise abeolately, but * by and 
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Nothing is said in the Constitution about the 
power of removal from office. A very serious 
omission, especially in 2 government worked by 
Political Parties, one of which is always secking 
to put the other out. It might be supposed that 
the consent of the Senate would be as necessary 
for removal as for appointment. Such was the 
opinion of some of the framers of the Constitu- 
tion, as Hamilton and Madison. But the thing 
has gone otherwise. In 1789, Congress gave the 
power of removal to the President, who was 
George Washington, In 1867, by the Tenure of 
Office Act, Congress took away the right of re- 
moral from the President, who was Andrew 
Jolinson. In 1887 the Tenure of Office Act was 
repealed by Congress, so that this matter now 
stands where it did in 1789. We may conelude, 
therefore, that time has vindicated for the Presi- 
dent the single and absolute power of removal, 
while his power of appointment is contingent 
and double, being conjoined with approval by 
the Sonate, 

As the Sonate, however, takes recesses while 
the Government hus to go on continuously, Clause 
Third gives to the President the absolute power 
to fill temporarily vacancies which may happen 
during these recesses. 

In this Section (the second of the Executive 
Article) we find the grants of the Presidential 
power as absolute (First Clause), as conditional 
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the President is to ** recommend such measures 
ws he shall judge necessary and expedient;"’ in 
this lies a kind of legislative initiative which we 
have already noticed. He cannot directly intro- 
duce a bill into Congress though he haa the right 
to suggest the contents of one which he may 
deem ‘necessary and expedient.’” 

() To this kind of initiative is added 
another kind: “he may, on extraordinary oc~ 
easions, convene both Houses, or either of 
them ;"* to this again is conjoined a eonditional 
power of adjourning Congress * to such a time 
as he shall think proper.” Again we behold 
within « prescribed constitutional sphere the 
absolute Single Will of tho President, who, as 
the one ultimate Will-power in the government, 
has to take the initiative under certain condi- 
tions and in certain emergencies. 

So in relation to Congress, as previously in re- 
lation to the Senate, the President has his field 
of the absolutenoss of one-man power, which 
field is indeed small, but capable of being en- 
larged under the pressure of oyenta. 

(c) Since the Prosident as individual repre- 
sents the Nation as individual in relation to other 
individual Nations, he is to receive their repre- 
sentatives, ‘‘ ambassadors and other public min- 
isters.’’ Thus we are suddenly whirled in this 
Clause from his internal to his external rela- 
tions. 
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by the Conatitution, is nevertheloss held account- 
able for the exercise of his power by that came 
Constitution, Thus the ruler is for the first time 
put under the organic Law of the State without 
obliterating him as ruler, 

Impeachability presupposes the one personal 
Will, chosen for its ability and its responsibility 
(which a royal birth does not necessarily give), 
and made absolute within a certain sphere by the 
Constitution, yet limited or working conjointly 
with other Powers in still different spheres. 
What is to hinder the President, being endowed 
with absoluteness in the one case, from employ- 
ing it in the other case? The fact that he can 
be impeached and deposed from his office. He 
commands the army absolutely, bat he cannot 
use it to arrest + momber of Congress for words 
used in debate. He ean appoint an embassador, 
but cannot install him without the confirma- 
tion of the Senate, If he were absolute in all 
cases he would not be accountable, for he 
would be everything; if ho were limited in 
all cases he would not be accountable, for he 
would be zero, These two extremes may bo 
in a general way, if not exactly, represented 
by the Tsar of Russia on the one hand, 
and by the King of England on the other; 
the Tsar is absolute without accountability, and 
the King is limited without accountability. Now 
the President is both and neither. He is abso- 


4 
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Tt is manifest that the idea of the im- 
peachability of high officers of Government 
had made adeep impression upon members of the 
Constitutional Convention. In fact they were 
compelled to pay attention to it by what was 
going on contemporaneously in England. The 
impeachment of Warren Hustings as Governor 
General of India was the great political fact dis- 
eussed by the English-speaking public all over 
the world. The trial, begun the year before, was 
still proceeding in 1787, the year of the Conven- 
tion. Some of the greatest constitutional law- 
yers and orators that Great Britain ever pro- 
duced, headed by Edmund Burke, took part in 
the trial aguinst Hastings, and had discussed the 
nature and purpose of impeachment in a free 
government with great fullness and marvelous 
eloquence. The conception of making the highest 
officials of government responsible was mightily 
intensified by that great object-lesson. (Read 
the stirring description in Macaulay's famous 
Essay on Warren Hastings.) 

‘The result is that impeachment in thought 
and word pops up repeatedly in the course of the 
Constitution, and sometimes rather subtly and 
unexpectedly. When the President shall be im- 
peached, the Chief-Justice is to preside in the 
Senate and not the Vice-President who is in 
line of succession (Art. L., See. 3, Cl. 6). The 
trial ‘of all crimes shall be by jury except in 
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takes the great step across the Oceun out of 

Europo into the Oceident. Giving the Prosident_ 
power and then holding him responsible for it 

constitute together one of the chief facts in the 
political movement of the world as it passes 

from the Oriental, through the European to the 

Occidental or American State, 

‘The framers of the Constitution seem to have 
expected that there would be more use made of 
impeachment than there has been. Yor the first 
hundred years only six cases are recorded, be- 
sides that of Senator Blount, who as Senator 
was not impeachable. Ttis toa mighty an imple- 
ment to be employed except on extraordinary 
occasions. James Madison, voicing doubtless a 
comunon opinion at the time of the formation of 
the Constitution, said: **The wanton removal of 
meritorious officers would subject him (the Pres- 
ident) to impeachment and removal from his 
high trust.” No such ground of impeachment 
would be regarded as valid now or for long since ; 
if it were, every President since Andrew Jackson 
ought to have been impeached — some of them 
many times, not to speak of thousands of other 
officials equally liable. 

‘There is some reason for the objection that 
the Senate is not always the most impartial judge 
in the ease of impeachment. For instance, the 
Senate tried President Johnson for disobeying 
one of its own enactments (Tenure of Office Act ). 
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pass from the President as absolute to Congress 
as absolute, seeing that the latter reverses all 
his grants of power, limited and unlimited, and 
sweeps away all his areas of authority. 

But the Presidency persists through all this 
negative work and immediately appears again in 
the successor who is prescribed by the Constitu- 
tion, which of itself through its own machinery 
elects a new President having all the consti- 
tutional powers of the old one. Thus the procese 
begins over again; the President has all his former 
Areas, but is held responsible for hia use of 
thom. But Congress is not to usurp them. So 
we have come back again to the established Ap- 
portionment of executive Power as settled by the 
Constitution. 

But fresh contingencies arise calling for na- 
tional action; new powers must be asserted to 
meet w sudden emergency. So we come to our 
third division. 

TI, Tie New Avrorrioxmene ov Exucurive 
Anas, Already in other connections 1 number 
of cases have been cited, in which there was a 
necossary though unconstitutional exercise of ex- 
ecutive Power, Indood in the sovereign Single- 
Will such a discretionary use of latent energy is 
always lodged. In none otherof its departments 
is government embodied in a person who can act 
on the spot, if need be; the National Will is 
personalized in the President just for any emer- 
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specially claimed the right of the Executive to 
interpret the Constitation as he understood it. 
Hore was a conflict between two sources of in- 
terpretation, the Executive and the Judiciary, 
both having been sworn to obey the Constitution, 
which each side looked at ina different way. 

Undoubtedly there are two methods of regard= 
ing the Constitution. The one insists upon the 
specinl Clause, the special grant or prohibition; 
this is peculiarly the judicial and indeed legal 
attitude. The other looks to the general object 
of the whole instrument, and subordinates the 
special proviso to this general object; such may 
be the attitude of the Executive and certainly 
waa the attitudeof Lincoln during the war. The 
partie valid as long as it does not centradict the 
purpose of the whole, The Chief-—Justice 
(Taney) in the Merryman case took the purely 
legal point of view and based his decision on the 
special Clause, while Lincoln (the ease pertained 
to the suspension of Habeas Oorpus) asserted 
the universal scope and end of the entire Con- 
stitution as the ground of his action. Thus the 
two interpreters, the heads of the co-ordinate 
Powers, executive and judicial, collided in this 
matter of assigning Executive Areas. 

Tt cannot be denied that in such a case the 
President makes himself the Supreme Judge and 
administers the law according to his own inter- 
pretation of constitutional powers. For the 
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Thus the Executive Power may be said to have 
called forth the Judicial Power to justify itself, 
for otherwise it would be subjective and arbitrary, 
in appearance at least. The Single-Will of the 
President, having exerted itself within its Area, 
submits itself in its deed to judgment, and thus 
passes over into the Judiciary, which is now 
the supretne determinant of the Executive, bring~ 
ing back his act to the Constitution, This is the 
third stage of the complete governmental pro- 
cess, which we shall now look wt more fully. 


IIL. Ti: Juptcran Powrr. 


A separate and an entire Article of the Con- 
stitution is given to the Judicial Power of Gov- 
ernment, thus hinting its equality and co-ordina- 
tion with the other two Powers, Legislative and 
Executive, each of which is henored with an 
Article in the order of the instrument. 

Still it should be observed that the Executive 
Article is fully three times as long, and the Leg- 
islative Article is more than six times as long as 
this Judicial Article. Such a difference in the 
quantity of matter suggests 2 difference in the 
elaboration of details, though the correspondence 
may not hold true with absolute precision. 

We have a right to infer, from this and other 
reasons, that the judicial branch of government 
is the Inast developed of all three in the Consti- 
tution, and that such immaturity belonged to the 
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government, Foreigners often admire the 
Supreme Court when they admire nothing else 
about our State, 

‘The Judicial Power is the third in the three- 
fold order of Government. ‘This fact is not an 
accident, but lies deep in the nature of the Judi- 
ciary which hasto return to the Legislative Power 
and take the latter's Law, construing and apply- 
ing the same to the special case. The judge has 
his legislative element; he does not primarily 
enact the Law, but in a sense re-enacts it, mak- 
ingit truly live and bringing it home to its end in 
the individual. Thus the Judicial Power may be 
deemed the third stage in the psychical process 
of a complete government. 

The foregoing fact becomes more manifest and 
explicit when we consider the highest function of 
the Supreme Court. This is its power to decide 
a Law of Congress to be unconstitutional. Such 
is truly what makes it a Supreme Court, and an 
independent yet co-ordinate element in govern- 
ment. Tt takes the act of the National Legisli- 
ture and affirms or denies its congruence with 
the Constitution, which is the common source of 
itself and of the legislative Power. Thus it has 
become an equal and integral part of the gov- 
ernmental process, completing the Law which 
has been enacted by both the Legislature and the 
Executive. We may say that Congress passes 
the Law, the President affirms it, and the Judi- 
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Thus the Supreme Court, independent and 
freed from all partisanship, has to declare 
whether the legislative enactment is inagreement 
with the end of the State as expressed in the 
Constitution, which end is to secure Free-Will 
through the Law. Such is the idea of pure Jus- 
tice inits universality which the Supreme Judge has: 
always to have before him, and which is to gov- 
ern him in his decisions. He brings back the 
enacted Law to its primal source, measuring and 
declaring its value according to that highest 
standard. 

Still this Law, in order to be brought before 
the Supreme Court, has to be embodied in adeed 
which constitutes the particular case to be adju- 
dicated. The Law, as such, the judge does not 
pronounce upon apart from an individual action. 
That is, the abstract Law must manifest itself 
concretely in a human deed, which may be 
then brought before the Court. It must be- 
come Will and be executed, nay it may be just 
the Will of the Executive, which is summoned to 
the judgment-seat. Thus Law has to be individ- 
ualized in an act of Will in order to be a subject 
foradjudication, whichis the work of the Intellect. 
The Supreme Judge subsumes the deed under the 
Supreme Law, which is ultimately the Conatitu- 
tion, and is the genetic source of all lesser positive 
Laws. But even the Constitution has its end, as 
we have often seen, in the securing of Free-Will, 
which Free-Will manifests itself in the deed. 
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the constitutionality of the law. The Supreme 
Court once refused to declare even to George 
Washington its opinion on a matter which was 
not before it ina special case. 

All of which means that the Judiciary presup- 
poses the Law and hence the Legislature, also 
presupposes the executive act in advance of its 
own, so that it (the Judiciary) can return upon 
those two Powers, and in the single case adjudge 
both by the Constitution, Thus it is the third 
Power in the complete governmental process, 
carrying not only the ¢ d Law back to the 
constitutional sources, but also the individual 
Will of the citizen which may haye been violated 
by that enacted Law. 

‘The Judicial Power, as given in the Constitu- 
tion, has its own inner process which is also three- 
fold, and corresponds to the division of each of 
the previous Powers, the legislative and the exec- 
titive, This symmetrical order in the movement 
of every one of the first. three Articles, which 
constitute the second general division of the Con- 
stitution, is to be noticed by the reader, as it is 
one of the more hidden sources of the harmoni- 
‘ous impression produced by study of this instra- 
ment. The present Article we would divide, as in 
case of the previous Articles, into two divisions 
primarily: the Organization of the Judicial 
Power, then the Apportionmentof Judicial Areas. 
To this « third division, not directly mentioned 


il 
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enormous increase of power, which, however, fell 
buck into its old channel after the crisis had 
passed. But the Supreme Court has essentially 
retained possession of its judicial Areas won 
chiefly by Marshall and his associates. The one- 
man power of the Nation, having oxerted itself 
supremely and as supreme in the hour of need, 
again subordinates itself to Law and Constitution 
aa interpreted by the Supreme Court. 

It should be added that the Judicial Power 
shares in both the other Powers. It has a legis- 
lative clement, ax already noted, in its inter- 
pretation of the Law. It has also an executive 
clement in its own organization, haying its mar- 
shal and his little army for enforcing its com- 
mands. Each Power is in itself threefold while 
being one of three; each is a part of the whole 
process of government by having that process as 
its own internally. ‘This internal process of the 
Judicial Power we shall now examine more fully. 

T. Oncanization or Tie 
Externally we first note that the organiz 
tion of the Judicial Power is very briofly set 
forth in one short Clause, while the organizing 
Section of the Executive Power is a very long 
one, the longest Section in the Constitution. ‘The 
one-man Power must be carefully dofined on 
every side, that it be prohibited from encroach- 
ing upon other departments, and protected in 
turn from their encroachment. The organization 
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Hore the Constitution establishes ‘one Su- 
preme Court’? as a permanent co-ordinate branch 
of government, and thus takes a unique step in 
the history of the Judiciary. Theoretically this 
view had long been known and declared, but 
never practically realized, at least not in its pres- 
ont completeness. Now the third stage of the 
governmental process becomes explicit, and is ine 
corporated in the organic Law. 

‘The first matter is to secure its independence 
as oneof the three co-equal Powers. The Judges 
are primarily to be removed from the influence of 
Party in a government worked by Parties. How 
enn this be done? The Judges are appointed by 
the President and confirmed by the Senate, but 
hold their office for life, subject, of course, to 
impeachment. Congress cannot diminish their 
compensntion during their term of office, 
Through their life-tenure and their fixed salary, 
both secured by the Constitution, the Judges are 
fairly protected from undue Presidential and 
Congressional influence. 

Sach is the object of these provisions: to 
make the Judiciary equal in authority and 
origin to the executive and legislttive Powers, 
aud to protect it from their possible domina- 
tion. 

Both the President and Congress are partisan, 
being elected by Political Parties and for a limited 
time. But the National Judges are not so elected 
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In 1789 Congress at its first session passed 
the Judiciary Act which is really the organization 
of the national Courts. ‘There were made thir 
teen districts, in each of which a Judge was to be 
appointed ; these districts were divided into three 
circuits, in each of which was a Cireuit Court 
presided over by one Supreme Judge assisted by 
the District Judge, Not till 1869 was the act 
passed creating Cirenit Judges, In 1891 the Cire 
cuit Court of Appeals wus established. The 
Court of Claims was established in 1855 for the 
purpose of adjudicating claims against the gov- 
ernment. Such are, in general, the * inferior 
Courts '’ which have been organized by Congress 
after the present section. 

Over all is the Supreme Court of the United 
States, which originally consisted of a Chief Jus- 
tice and five Associate Justices ; at present there 
are cight of the latter. Thus they form a kind 
of deliberative body, analogous to the Legislature, 
Six Judges are required to pronounce a decision. 
The judicial body goes over each case twice: 
once to find out the judgment of the majority, 
which has then to be written by one of the 
Judges; a second time when this written opinion 
is submitted to the Court for adoption as its de- 
cision. Such a decision is then the completed 
Law, as it has gone through the entire procos 
of Law-muking, starting with the Legislature 
proper, passing through the Executive, and 








250 THE QONSTITUTION. 


Such is the attempt of the framers of the Con- 
stitution to establish a more complete system of 
Justice than any hitherto known in history, by 
giving to the Judiciary a more exalted position in 
the State than had ever before been done. It is 
now a Power co-equal with the purse and the 
sword, with the Legislative and the Executive 
Powers, to both of which in the European Nations 
it has certainly been subordinate. So grand a 
start was made by the American Republic to do 
Justice, elevating it into the primal process of 
Government itself. : 

IL. Tae Arrorrionmenr or Jupician Areas.— 
When we read in Section Second of the pres- 
ent Article that ** the Judicial Power shull extend 
to cases, etc.,"’ we receive the idea of the judicial 
field which is to be apportioned according to the 
divisions which follow, and which breakup thistield 
into certain limited portions here culled Arenas, 
As these are Areas in which the Law is to be ad- 
ininistored by a judge, they are called Judicial 
Areas. As the content or subject-matter con- 
tained in these Arena is the single case in some 
form with its two parties opposed in litigation or 
controversy, we have also named them from this 
point of view Areas of litigation, the term sug- 
gesting the litigants as individuals whose conflict 
is the source of the trial before a tribunal, and 
may extend from the bottom to the top of the 
judicial systom. 


252 THE CONSTITUTION, 


3. The Single-State in its relations to the 
United States, to other Single-States, to its own 
citizens and to the citizens of other Single-States, 
is productive of litigation. This may come from 
(a) the State Constitution, (5) the State Legis 
lature, (c) the decisions of the State Courts. 

In such fashion we may order the Aroas of 

_ legal controversy into divisions and subdivisions 
according to their sources in Law, which method 
is suggested by the contents of Clause First 
Second Section of the present Article (IIL). It 
is evident that these Areas constitute a division 
of the subject-matter of Law according to its 
yarious sources, which are here classified in the 
most immediate way. 

But in the next Clause (Second) of this same 
Section, anew division is hinted, made from a 
different point of view. We hear of original 
and appellate jurisdictions, which divide litigated 
Areas in a new way, namely from the side of the 
Court's jurisdiction, which is itself first divided 
and then throws its own division into litigated 
Areas brought before it. 

Manifestly such a method of division moves in 
adirection opposite to the preceding method, 
which took the litigated Areas from the outside 
as they came into Court divided immediately 
according to their various sources. But now the 
division proceeds from the Court itself, is medi- 
ated by the Court, which apportions the Areas 
according to itsown inner division, So we have 
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So much for the division coming from the side 
of the Courts. But in Chuse Third of the same 
Section (Second), we read of the trinlof erimes, 
which word at once introduces a new distinction, 
that of criminal and civil cases. This distinction 
also is taken for granted without further explan- 
ation. But it is manifest that now we must 
reach down to the individual litigant and his in- 
tention or Will. For it is hia Will which makes 
him a criminal or meroly a civil litigant. If the 
Will of the individual is consciously to assail the 
right, that is, the Will of another, then ho is 
guilty of a crime, and is punishable for hia Will. 

This distinction must also bo sct forth as it 
is pre-supposed in the present Article (111), and 
roully is in a process with tho other two distinc- 
tions of judicial Areas, 

O. Areas of litigation divided according to the 
intention of the individual litigant. The latter is 
usually the defendant who is charged with some 
wrong, unintended or intended, which wrong is 
to be corrected by the Court. Here we pene- 
trate to the fundamental fact of all judicial pro- 
ceedings. It is the individual litigant whose Will 
is the starting-point of legal controversy. The 
Chief Justice of the Supreme Court of the 
United States is at the top of the legal ladder, but 
the defendant against whom some wrong is 
charged, stands at the bottom, and sets the judi- 
cial machine going, which is to undo the wrong. 
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according to Clause Third of Section Second. 
But in the next Section we pass to a different 
kind of crime, 

3. Treason; the erime against the State when 
the lntter issought to be overthrown, The nega- 
tive act now intentionally violates not only the 
single Law, but aima to destroy the source of 
Law. It nasaile not merely this individual Will, 
but the Institution which is to secure all Will. 
So it is considered the sovereign crime, being the 
crime against sovereignty. 

Such are three Arens of the negative Will of 
the individual which have to be met and overcome 
hy the judiciary in the administration of justice. 
At will be observed that these Areas are divided 
according to the Will of the individual toward 
the Law and its origin. And the Supreme Court. 
requires the special case to bring it into operation; 
it does not pass upon the constitutionality of a 
Law merely as Luw, but only as embodied in 
the net of a person, which is charged with being 
negative or with being a violation of Law. 

Looking back at these three ways of apportion- 
ing judicial Areas, we observe that they are con- 
nected ina process. First is the division of them 
from without, as they are brought into Court. 
But, secondly, the Court divides them anew, from 
its side. Third is the division according to the 
degree of negative Will in the defendant, or, in 
the person arraigned before the Court for a vio- 
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Into this general inventory of jurisdiction, the 
Second Clause introduces a new distinction — 
the original and the appellate jurisdiction of the 
Supreme Court. Certain Areas are specially 
marked off from the rest and assigned to the 
original jurisdiction of the Supreme Court, 
which Areas (it has been decided) cannot be 
increased nor diminished by Congress, they being 
affirmatively established by the Constitution. In 
original jurisdiction the Supreme Court has the 
field to itself; in it the suit is commenced and 
ended, But in~ cases brought up from lower 
Courts it has appellate jurisdiction. To these 
two kinds we may add x third, not here men- 
tioned, the concurrent jurisdiction, whieh, how- 
ever, ix incidental, being a matter of convenience 
rather than of necessity. 

‘Thus we behold « hierurchienl order of the Judi- 
ciury, composed of various gendes of appoal from 
the lowest Court to the highest. Such an order 
was established fully by the Roman Law, whieh 
had as its ultimate “the appeal to Cmsar.’? 
From the Roman Law this graded order passed 
into the Church, in which the real hierarchy 
was organized from priest to Pope, But from 
Cesar or Pope there was no appeal, except by 
revolution. From the Supreme Court of the 
United States there is an appeal, namely, to the 
People who may reverse the decision though in 
an extra-legal way (Dred Scott), The term 
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ing or destroying the Law, and hence destroying 
the lawyer, who as judge is to administer the Law. 
So the latter is not allowed to eit in judgment on 
what is largely hig own case. The Court applies 
the Law to the deed; but in the deed may or may 
not lie criminal intention; this is what the jury 
specially must settle, and thereby determine the 
penalty. 


ARTICLE ILL, —Sxerson 3, 


Cli, Treason agalnet the United States shall consist 
only 10 lovying war agntnst them, or In adhering to thelr 
enemies, giving them ald and comfort. No person shall be 
covvicted of treason unless on the testimony of two wit 
‘nossa to the same overt act, OF On Confession in open Court. 

Cl.2. ‘Phe Congress shall have power to declare the pun- 
Ishment of treason, but uo attainder of treasoa shall work 
corruption of blood or forfeiture, except during the lite of 
the person attainted. 

The previous Section in its last Clause brought 
up the element of intention, which enters into 
the criminal offense, Such criminal intention 
may be directed against some special Law which 
is violated, or it may go fur deeper and direct 
itvelf against the source of all Law, against the 
State itself. This lattor act constitutes treason, 
the crime against the existent political institution, 
which is attempted to be overthrown. The sub- 
ject of the present Section is, then, treason, to 
which two Clauses are devoted. 

Whea we consider the situation fully, the pres- 
ent Section is not devoid of u latent humorous 





—— 
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chief heroes of American History represent these — 


two principles respectively — Washington the 
Right, and Lincoln the Wrong, of Revolation. 

The framers of the Constitution in a cortain 
sense embodied the Right of Revolution in their 
instrument, only it was to be accomplished by 
peaceable means, When the people wish to 
change the government, they can do so legally 
by vote; the Constitution provides for its own 
alteration or even abolition (sce Article V.). 
Strictly thore was no ground for rebellion in this 
country, still it came and so moant a relapse to 
revolutionary violence, This was indeed the 
Wrong of. Revolution. During the Civil War 
treason again caine into great prominence on both 
sides, and did not wear the mild look which it 
does here in this Constitution, 

In Clause Firat treason is defined: it ‘* shall con- 
sist. only in levying war against them (the United 
States), or in adhering to their enemies, giving 
them aid and comfort."" Me. Madison held that 
this definition was too narrow and that more litie 
tude in this matter should be given to Congress. 
Not so the members of the Convention, who did 
not wish to be too hard upon their former selves. 
So they inserted the significant word onfy, and 
determined eirefully the nature of the testimony 
“to the sume overt act.” The definition ix 
composed of two small fragments of a statute of 
Edward ILL. 
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tinually arising which derand judicial settlement. 
New Areas move into the horizon of the Court, 
hitherto unassigned; there has to be not only a 
new exercise of old Powers, but new Powers 
must develop themselves, growing naturally out 
of those already existent. The Constitution is 
also in the process of evolution and the Supreme 
Judiciary must respond, has responded. As an 
integral part of the government it has to have 
also an element of statesmanship in it, whieh 
cannot belong to any subordinate Court. Still 
its function is judicial, and it is not to encrouch 
upon the other departments of State. 

‘The Supreme Judge should be something more 
than a literalist, than a case-lawyer, though he is 
not to dispense with precedent. He is to inter- 
pret the Constitution ; this duty throws him back 
upon its spirit; upon its fundamental meaning, its 
creative idea. Through the word he has often 
to reach beyond the word of the Constitution, 
and give a new utterance to the thought that 
crented it. Thus in a way he has to re-make the 
Constitution, of course always after and by 
means of the Constitution. Thus he is brought 
into immediate communion with its sources, with 
the spirit that called it into being. By the 
nature of his position he has often to transcend a 
formal legalism and penctrate to the soul of the 
State with its Law, to its very psychical origin, 
and adjudge the cause before him in accord with 
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tial in its place) could for his decisions draw 
from the original fountain-head of the Constita- 
tion itself, and re-create it in entirely new rela- 
tions, yet in complete accord with itself, So he 
was the great synthetic Judge, keeping the 
Whole before his mind, and interpreting the 
special case and the special statute in harmony 
with that Whole, His successors, it must be 
confesapd, have been chiefly analytic lawyers, 
also great in their way, but too ofton in their 
analysis reducing the Constitution to a self-con- 
tradiction, which became explicit and openly pro- 
nounced in the Logal Tender decisions. 

It has already been noticed that the Judiciary 
was the least developed, the most immature, and 
the most helpless of the three Departments of 
Government. Hamiltoninthe Federalist( No. 78) 
gives rather a pitiable account of its weakness, 
as it has no influence over either the sword or 
the purse:"” ** it may betruly said tohave neither 
Force nor Wit.;"" **incontestubly the Judiciary 
is beyond compurison the weakest of the three 
Departments of Power ;"" he cites a pussage from 
Montesquicu declaring: ++ Of the three Powers 
the Judiciary is next to nothing.’” As a possible 
source of usurpation and tyranny Hamilton feared 
most the Logislative Branch, and next the Ex- 
ecutive, but from the Judiciary alone «* liberty 
can have nothing to fear.’ As he had a leading 
part in framing the Constitution, we can see how 
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the land. A great step in advance, for the Court: 
has openly vindicated its judicial supremacy: 
within ita sphere over the legislative Power, of 
whose encrouchments Hamilton feltsuch a dread. 
Here then is the limit firmly drawn upon it, and 
the National Judiciary has asserted itself as an 
independent yet co-ordinate and co-operant 
Power of the Government. 

Tn the sane decision was another claim which 
created a great turmoil in the breast of President 
Jefferson. The Court declared itself to havethe 
power to compel the Secretary of State, who 
belonged to the Executive Department, to deliver 
a. commission to its rightful possessor. Here the 
judicial supremacy of the Court within its con- 
stitutional sphere wus asserted against the Execu- 
tive, though for another reuson the Court did not 
push its claim to the point of uction. 

But these steps of the Judiciary were not 
taken without opposition. ‘There was an attempt 
to oust the Judges by means of impeachment, 
beginning with Associate-Justice Chase, who 
was, however, acquitted. Then came another 
attempt to take away the life-tenure of the Judges 
and subject them to the Legislature and the Execu- 
tive by means of a constitutional amendment; but 
this attemptalso failed. It was really « battle 
between the great Virginians, Jefferson on one 
side and Marshall on the other. 

‘The latter manfully held his position and pro- 


4 





272 THE CONSTITUTION. 


redress.” Mighty and long-continued is the 
anawer of Marshall to these claims: T shall make 
the Supreme Court the judge of all infrac- 
tions of the Constitution by the general Govern- 
ment; and furthermore you, O Single-States, 
shall not escape the same Luw, for I shall make 
that same Court the judge of your infractions of 
the Constitution. And he did it. 

It has been long recognized that the Virginia 
and Kentucky Resolutions above cited contain 
the germ of the secession doctrine, though their 
authors discliimed any such purport. They 
strikingly reprosent the attitude of Virginia in 
1861, just before she went into rebellion. The 
great political leaders of 1798, Jefferson and 
Madison, who were put down by Marshall in law, 
were transformed in 1861 into military Ieaders 
equally great, if not greater, Lee and Jackson, 
who had to be put down in war. Mighty is the 
Tea, truly the creative, archetypal form which 
moulds the coming reality after its image; those 
two Tdens, Union and Secession, born with the 
birth of the Constitution, rose up and fought 
their spiritual battle, with defeat on the one side 
and yietory on the other, long before they broke 
ont into physical conflict, and entered flesh and 
blood, re-enacting in visible reality the samo 
struggle with a like dofeat and a like victory. 

It is true that Marshall in some of these steps 
was anticipated by the States. The Supreme 
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Slave States, but now they took possession of 
it, and wielded its aseendency for their own 


purposes, b 

‘The culmination of this period was Taney’s 
decision in the Dred Scott case, which may be 
regarded as the most significant, epoch-making, 
judicial decision recorded in History. That sup- 
pressed strand of destiny woven into the Consti- 
tution at its birth has risen to the top and is no 
longer to be put down. The Court decides that 
a# free negro whose ancestors have been slaves is 
not a citizen within the meaning of the Constitu- 
tion and cannot sue in the national Courts. Such 
is the decision of the Supreme Court according 
to its official report, but the correctness of this 
report is disputed by Mr. G. 'T. Curtis ( Consti- 
tutional History, 1, p. 275-6). A majority of 
the Court also declared that the Missouri Compro- 
mise, excluding slavery from certain territories, 
was unconstitutional. The effect of the decision 
was to fix the racial limit as a qualification for 
citizenship; the African whose ancestors were 
slaves cannot become a freeman with civil rights 
in the United States, 

An inner revolt took place at this decision in 
many souls, a revolt as of Haman Nature itself, 
One of the Associate-Judges (B. R. Ourtis) in a 
dissenting opinion of great power still upheld 
and interpreted the Constitution as a document 
of freedom. But the cardinal fact of the time 
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3, After the war comes the third period in the 
history of the Supreme Court. It began to 
return to Marshall, re-affirming the lines which 
he had laid down, particularly a to the suprem= 
acy of the National Government, But it cannot 
be said to have shown any of the great. original 
ability which ¢haracterized it while he prosided 
over it. To be sure a second Marshall could 
hardly be expected in the sume century, and to 
judge his successors by his standard is not fair. 
Still one cannot help thinking that what he had 
won might have been better preserved. 

‘Two occurrences must be noted which have 
hdd a tendency to lower the Supreme Court in 
the opinion of the People. First was its part in 
the Electoral Commission to settle the presi- 
dential yoto of 1876. It suffered itself to 
be dragged into 2 political contest, wholly 
oxtrajudicial, in which it gained the name 
of being as purtiean as the ordinary. politi- 
cian. Thus it negatived the very purpose 
of its existence, namely, to be a non-partisan 
judicial body, whose members, through their 
life-tenure and fixed salary, were placed out of 
the reach of party politics by the Constitution 
itself. This was the hardest blow the Court 
ever gave to itself, with the exception of the 
Dred Scott decision. Both political parties were 
equally involved, so that there was no corrective. 
Tn fact, looked at from the point of party man- 
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Still in spite of these periods of obscuration the 
Supreme Court of the United States ia the most 
important and venerated tribunal in Christendom. 
But one has to think that it too with the reat of 
the world haa before it a good-sized field for im 
provement in the coming Twentieth Century. It 
has to change, it also must reflect the progress of 
the ages, but its part is rather that of the bal- 
ance-wheel in the machinery of government, it 
must move with the other parts bat should steady 
this movement that the whole remain with itself 
in all its most strenuous activity, and unfold 
toward its end through law and orderly develop- 
ment, The Supreme Court may exclude revolu- 
tion, but not evolution. e 

Such, then, is the third element. of the govern- 
mental Process, the judicial, which returns to the 
enacted aw of the Legislature and gives to the 
same its final sanction, bringing buck this enacted 
Jaw to its source in the Law of Laws — the Con- 
stitution (which is the Law of Laws, st least for 
the United-States, though the expression sound 
somewhat extravagant ). 

We now conclude the triune movement of this 
part of the Constitution with its three Powors, 
legislative, exceutive and judicial. The great 
stress in the preceding interpretation has been 
laid upon the psychical Process everywhere un- 
derlying and creating the instrument. This Pro- 
cess is ultimately that of the Self and springs 
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judicial Powers form one Process, indsmuch each 
by itself in its own sphere has the others in itself. 

It may be said that the American mind has by 
no means yet become theoretically conscious of 
the depths which have been sounded in its Con- 
stitution. As usual its work far outstrips its 
thought; its speculative ability has yet been un- 
able to give any adequate ground for ita practical 
performance. A few American writere of a re~ 
flective turn have quizzed themselves a little 
about the reason of this threefold element in the 
Constitution, Here ia one wnawer: ** One of 
the principal reasons for the establishment of 
different departments in the class of governments 
to which ours belongs is that perfect virtue and 
unerring wisdom are not to be predicated of any 
manin any station. If they were, a simple des- 
potism would be the best and the only necessary 
form of government.”’ (Curtis’ Constitutional 
History ¥. p. 472.) 

Such is one reason for the establishment of the 
three Powers in government; sinful, erring man 
somehow is made to construct a device which is 
to protect him from sinful erring man. So our 
sinful erring man does a very good und skillful 
plees of work; the wonder is thut such a good 
thing could come from such a bad source. This 
is the Puritanic view, distinctly suvoring of total 
depravity, which, though total and absolute, ix 
able to perform some excellent deeds, Then 
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ment counterbalances the others, all of them 
being brought toa kind of equilibrium? Eyi- 
dently the author leaves out the most important 
fact, namely, the process of these Departments 
with one another, which separates them indeed 
but also forms them into an ever-active unity, 
this unity being just the unity of Government. 

The emphatic word in ‘the three Depart- 
menta'' is, then, Ghree not one. There must bea 
contrivance by which ** the several constituent 
parts may be the means.of keeping each other in 
their places,”’ as distinct, separate, independent, 
Division is the grand category, ** division of 
the government into separate and distinct De- 
partments "’ is deelared to be the mighty protec- 
tion against usurpation. Note this movement of 
division and sub-division. ‘In the compound 
republic of America ”’— this is a good term by the 
way — ‘‘the power is first divided betwoon two 
distinct governments ”’ (State and National) * and 
then the portion allotted to cach is sub-divided 
among distinct and separate Departments,” 
namely, the three powers in the State and Na- 
tional Governments. Note the inference: 
** Hence a double security arises to the rights of 
the People.”” 

Now there can be no doubt that the division 
just indicated is a valid part of the governmental 
process, but is not the whole of it. The author 
of the above paper (and the same tendency van 








284 THE CONSTITUTION. 


made to counteract ambition,” for every man in 
office is bound to be ambitious to get the whole 
thing for himself. So every person ** who ad- 
iministers a department.”’ must be equipped with 
“the necessary Constitutional means and the 
personal motives to resist the encroachments of the 
others’ upon his Department, and of course the 
others are in like manner to resist his encroach- 
ments. So the demons (the officials) are en- 
gaged in one perpetual fight, each against ** the 
encroachments of the others,”’ making a kind of 
infernal pit (this being the Government), during 
which wrestling and scrambling of the fiends 
thus occupied with one another, the People can 
have the chance of exercising their Heaven-born 
freedom. One cannot help thinking of that other 
fight of the demons which Dante saw down in 
Malebolge, —in which two winged fiends grappled 
in the air, and thence fell into the stream of boiling 
pitch from whence they had tobe fished out by their 
demonic friends, This gave to Dante and his 
companion Virgil (the People, let us say) the 
opportunity of fleeing, and so they ran with all 
their might-for the next ditch, and into this they 
slid down, barely cscuping their infernal pur- 
suers. 

The author of the paper we are considering 
does not hesitate to march forward to the con- 
clusion that ‘*such devices to control the abuses 
of government may be a@ reflection on human 
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administering government, and who, therefore 
must be bound by oath ‘to support this Conati- 
tion.” Finally, ratification means that this Con- ~ 
stitution is to be laid before the People who are 
to read and study it, thereby reproducing it in 
their consciousness and affirming it as their own 
by their votes. © 

Tn all this subtle and somewhat devious move- 
ment of the Third Division before us, we may 
behold the reproductive process of the constitu- 
tional Union (or State of States), As the Union 
is reproductive, so it must be State-producing; 
thus itis truly creative of itself, and possesses 
the genetic power of self-propagution, For, 8 
the Union was made by States, and endowed 
with their creative character, so it must in turn 
be able to make States, must be able to go back 
und reproduce its origin, and thus bo complete in 
itself. And these new States thus produced 
must be also reproductive of Union and Constitu- 
tion, 

Such ja the general idea, which we may now 
separate into distinct points as they follow in the 
several Articles of this Division. 

(1) Recognition of each State equally by the 
other States, and also the recognition of the citi- 
zen of any State by the other States. Thus the 
existent States have a mutual self-recognizing 
and so self-reproducing life and bring forth what 
may be called State altruism. This is what is 
established in the First Section of Article Fourth. 
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which means that it returns to its fountain head, 
the Union, uniting itself with the same, and 
thereby sharing in its reproductive (State-pro- 
ducing) power. Thus the People of the State, 
when they assume Statehood, practically re- 
enact the Preamble of the Constitution: ' We, 
tho People, do ordain and establish this Consti- 
tution for the United States of America.”” This 
ist return to the beginning of the constitutional 
act, to its very firststuge, which cuch new Singlo- 
Stato has to pass through beforo initiation into 
the Union, Thus it reproduces the National 
Constitution within itself, and realizes the same 
still further in its own State Constitution, which 
jis mainly a reproduction of that of the Nation, 
In fact the National Constitution may be said to 
insist upon such reproduction of itself when it 
says ** the United States shall guarantee to every 
State in this Union a republican form of govern- 
ment,” which form is just its own. 

8. Tho reproduction of theConstitution through 
itself (Art, V.), its self-renewing, self-evolving 
power is here affirmed in the instrument itself, 
Not only, then, does the Constitution reproduce 
the State, but it goes back of that and repro- 
duces itself reproducing the State. The Conati- 
tution of the United States thus recognizes evo~ 
lution, specially the evolution of itself. 

4. Just in this process of itself, reproducing 
both State and itself, the Constitution aaserts its 
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The result is, the People habitually argue eon= 
stitutional questions. The platform of every 
political party brings up points in the interpre- 
tation of the Constitution. The enemy of 
slavery had to make his opposition constitutional ; 
so he sought to keep the slave out of the Terri~ 
tories through Congress. The policy may be 
moral and expedient; but the further test rises: 
Ts it constitutional? On account of this train- 
ing the American People have obtained a remark~ 
able knowledge of their fundamental Law, whieh 
has indeed become a distinctive element of their 
character. 

Thus we shall find underlying this Third 
Division the idea of Reproduction. In one 
way or other it calls for or calls forth He re- 

process of the constitutional Union or 
State of States. The Original Thirteen in con- 
vention assembled produced a new kind of State, 
the Federal Union or State of States, whose 
function is hore seen to be the- reproducing of 
the Single-State, the Union and Constitution. 
Tn never-ceasing activity this process is going on, 
giving life to the vast political organism. 
Thus the old Thirteen States, through the one 
general State, have become generative of many 
new States; or the original States in forming the 
Union, made themselves originative. 

The citizon who is born into the State finds 1t 
wready made; he hus never given his vote or 
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selfhood, and thereby become altruistic or other- 
regarding in its relations to its neighbor States. 

Such are the leading points as well as the fun- 
damental thought of this Third Division of the 
Constitution. Evidently here is a return to the 
Single-State which originally produced the Union ; 
bat the latter now gocs back and reproduces 
ite source, namely the Single-State as producing 
the Union, Wemay say that in this Third Divi- 
sion the Constitution returns to the Preamble 
and establishes ** a more perfect Union ** by mak- 
ing the latter reproductive of what created it, by 
making it originate its own origination as the con- 
tinuous fundamental process of its existence. 
‘Thus the eyele is rounded; the Union as State~ 
created, must in its very essence create the State, 
and thereby become truly independent and in- 
ternally complete, being endowed with the ere- 
ativity of its origin, And still further, this 
newly created State being also endowed with the 
creativity of its origin, will be able to reproduce 
its sources in the Union and Constitution. 

If this be the general idea of the present Divi- 
sion of the Constitution we may next ask: What 
is its inner movement? Already we have given 
the lending topies of its four Articles; but we 
haye learned not to be sutistied with a mere 
statement of items in separation, We long for 
the process. ‘This can only be formulated ade- 
quately after u discussion of the contents; but 
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and to the People, and gets itself re-enacted and 
reyivified from its creative fountain head. It, 
too, js therefore in the great evolutionary pro- 
cess; the same we saw to be'the case with the 
threefold Powers of Government, legislative, 
executive, and judicial, all of which were created 
by the Constitution. 

Tracing the correspondence still further, we 
notice that ench of these Powers has within itself 
a threefold process, the last stage of which rep- 


- resented the new incoming element, or the new 


Apportionment of new Areas continually rising. 
The present third Division of the total Constitu- 
tion has an analogous character, being 1 new or- 
dering and apportioning of a new world of States 
which hud no existence at the time of the adop- 
tion of the Constitution except as unoganized 
wild territory, much of which did not even be- 
long to the United States. Thus the Constita- 
tion as State-producing has its stage of outer 
territorial apportionment of new State-Areus, 18 
well a3 an inner apportionment of political fune- 
tions. Specially through this Third Divisionof the 
Constitution the Union-producing States become 
the States-producing Union, the truly creative 
State of States, whose final purpose is always to 
reach down to the individual and secure his Free- 
Will through the Inetitation. Even the indi- 
viduul State, ae well as the individual person, is 
institutionalized through the Union. 
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volves uround x distinet topic. There is a mani- 
fest reaching-forth into a new field, an attempt 
to embrace and partly to organize the vast do- 
main of the future. The previous three Articles 
rather looked backward to the old Thirteen 
States; this Article (und the following ones too) 
look forward to States yet unborn, to the grand: 
possibility of the Nation. Hence we cannot ex- 
pect so much definiteness and order aa before. 
Still, in spite of thie diversity, the curefal 
reader, glancing beneath the surface, will find an 
underlying thread connecting the whole Article 
together. First the Constitution commands the 
equality of the States; each State must recognize 
the other as itself. Secondly the Constitution 
commands the equality of the citizen; each State 
must recognize and secure the free citizen moving 
into its borders from another State as folly as it 
does its own citizen. Having thus secured the 
two equalities, that of the State and that of the 
citizen, the present Article then turns to a new 
object: the Reproduction of the State, which is 
to be accomplished through the co-working of 
the United-States above and the free citizen 
below. The unoceupied territory being laid out 
and prepared by the former, the latter moves in 
and builds up the State for entrance into the 
Union, which returns and secures afreah the 
equality of the State and the citizen, thereby ea- 
tablishing a republican form of government, that 
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ARTICLE 1V,— Snerton 1b. 

Cl. 1. Pull faith and credit shall be given In each State to 
‘the public acts, records and judicial proceedings of every 
other State, And tho Congress may by general laws, pre= 
scribe the manver in which such acts, records, and proceed~ 
Ings shall be proved, and the effect thereof, 


Asevery State has its own proceedings and rec- 
ords, it is tobe fully recognized insuch capacity by 
the other States. This Section works likea prohi- 
bition by the Constitution of the United-States; 
each State is prohibited from discrediting the 
public acts of every other State, but must treat, 
it as an equal. The equality of the States is 
thus enforced by the supreme authority of the 
lund. 

It is a new step in the development of the 
State when it abundons the idea of dominating 
other States through superior power. As the 
man recognizes hia neighbor to have the same 
rights he has, to have the same common Self- 
hood, 80 this recognition is carried up into the 
associated States, each of which recognizes: its 
neighbor to have the same common Statehood it 
has. If a State should assail a State, it would 
be assuiling itself, Such a consciousness can at 
once dispense with standing armies, as there is no 
use for them. Tllinois wills the Statehood of 
Missouri as fully as it does its own. Conquest 
is not thought of when each regards the other 
as itself. 
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this Section pertains to the equality of the citi- 
zen in the several States and the limits upon that 
equality, This the froe individual is able to take: 
away from himself through his own deed, in 
case of crime; but tho African shive without 
any fault of his own is condemmed to the most 
complete political inequalty. 

As the previous Section assumed the existence 
of the Single-State, so this Section assumes the 
existence of the citizen, and does not undertake 
specifically to define him. ‘This was the business 
of the Single-State, till the Fourteenth Amend~ 
ment appeared, which declares: ** All persons 
born or naturalized in the United States and sub- 
ject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they re- 
side.” Previous to this Amendment, citizenship 
was determined by the Single-State; but at pres= 
ent it is settled by the United-States and its 
Constitution, to which the allegiance of the 
citizen is now primarily due, and not to the 
Singlo-State. 

Such was the new conception of citizenship 
springing out of the Civil War. Many Southern- 
ers who believed in the Union, yea who believed 
that there was no good reason for secession, 
deemed that their allegiance was due to their 
State first of all, and if it seceded, they had to 
follow. And tho old Constitution did presup- 
pose a citizenship fixed by the Single-State. But 
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recognizes its own, He must, however, live 
according to the laws of the State ho enters, not 
of the State he leaves. Thus we sce a recog- 
nition of the equality of citizenship throughout 
the Union. 

Underneath this Clause is couched another 
right, more fully developed in the United-States 
than anywhere else: we may call it the right of 
individual migration, Formerly the whole Com- 
munity or the whole Tribe had to move together 
and to conquer their new seats, if there was to 
be any migration. If the individual left his 
native abode, he was an outesst or at least a 
wanderer, till he returned to his original place in 
his community, He was almost rightless except 
at home, But the American citizen is every- 
where equally at home in the vast area of his 
country, and not only his civil rights (as pro- 
tection of person and property) but also his 
political rights (as the right of sharing in the 
government) are guaranteed to him by the Con- 
stitution. 

Very considerable is this stride in advance of 
the citizenship of the old world. The individual 
man as citizen can now migrate from his native 
patch and find everywhere a house already built to 
receive him and welcoming him to enter and take 
possession. That is, an institutional house ready- 
made, not the material house, which, however, 
he will proceed to build with tremendous energy, 
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promise in 1854 gave life to the Republican 
Party; the Dred Scott decision by the Supreme 
Court declared that Compromise unconstitutional 
in the first place, and also declared that +a free 
of the African race whose ancestors were 
brought to this country aa slaves, is not a citizen 
in the meaning of the Constitution." Thus the 
ancestor, black, stolen, and gold into slavery, for 
none of which things he was to blame, trans- 
mitted his curse to his posterity through the 
Constitution of the United States. The removal 
of this curse became in time a national object, 
and is recorded in the Thirteenth Amendment. 

But such is the tremendous exception to uni- 
versal citizenship; there are human beings who 
are not, and seemingly never can become citizens 
of the United States, being incapacitated by birth 
and race. Nature puts up her bar, and the Con- 
stitution is made to assert Naturism. The Afri- 
can is by Nature rightless; he, though free, can- 
not participate in free institutions. Such is the 
warring dualism whieh is brought into our in- 
strument, and which, true to its character, will 
bogot war. 

Thus the Constitution has a decided element 
of Naturism, though romarkably free from 
Nativism. The distinction should be noticed, 
Tho man of the same race, though born in a 
foreign land, can be naturalized, or be trans- 
formed into « citizen; but the man of a different 
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ezomehow open up the inner sources of this grand 
appearance in the Constitution. 

With this Fourth Section the Reproduction of 
the Single-Stato as actual concludes, having given 
a bricf bat very suggestive outlook upon na- 
tional futurity. The new States rising into view 
will have a new character, they will really make 
the new nationality, The old 'Thirtcen werechil- 
dren of England and of Europe; they are so still 
in many respects, being not yet fully made over. 
But the new States of the West are children of 
the Union, they have no other purent to love, and 
hence comes their single-hearted devotion to that 
parent, xo strongly shown during the civil war 
even in the new States of the South, 

Thus we must take into account another 
division of the States, those of Est and 
West, of the sea-const und the river-valley, of 
the makers of the Union born abroad and the 
offspring of the Union born at home. The 
latitudinal division between North and South, 
80 emphatically marked in the Constitution, ia 
destined to yield inimportance to the longitudinal 
division between East and West, which is in the 
docpest sonse the division between the Old and 
the Now. In fact, that latitudinal division, 
when it threatens to become a line dividing the 
Union, will be obliterated from the map and from 
the Constitution, through the victorious West 
sweeping in battle around to the East. 
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of their existence perish without a straggle. In 
the civil war this difference between the old and 
the new States came to the eurface in the most 
emphatic fashion, namely in deeds. 

The new States have become State-creating in 
the Union along with the old States, and so have 
adouble quality, created and creating in one. 
Produced by the Union, yet also producing the 
Union, the new State of the West revealed the 
ground-tone of its character when tested by the 
fiery ordeal of war. In the Northern division of 
the new States there was an essential unity, but 
in the Southern division of the new States the 
wrench of separation tore them into two hostile 
parties (Union and Secession), and also into two 
opposing sections (Border States and Gulf 
States). This inherent unity of charucter in the 
new States of the North, springing from their 
origin in the Union, is what chiefly saved the 
parent, saved the Union from its own primal 
dualism, the latitudinal, which was temporarily 
patched up but not healed by the Constitutional 
Convention. 

In the history of the country we me notice 
three dualistic tendencies :— 

Ist. The dualism between small a large 
Statos; settled apparently for all time by the 
Constitution. 

2nd, The dualism between Free and Slave 
States, or North and South; compromised by 
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within itself its own eternal self-renewing act. 
‘That which stands behind and reproduces the 
Single-State and the Union, namely the Consti- 
tution, Ia itself to be reproduced through itself in 
the Constitutional Word, the sign of self-con- 
scious Reason. Thus the Constitution which has 
already commanded the Recognition of the State 
by the State, and also the Reproduction of the 
State, in the two foregoing sub-divisions, now 

itself as the reproductive principle 
which is likewise to reproduce itself, Thereby it 
turns its own inherent power back upon iteelf, 
and becomes self-reproductive, universalizes itself 
in avt, and reproduces itself as reproducer. 

Such is, in brief general terms, the reflective or 
self-returning stage in this third movementof the 
Constitution, which shows itself under several 
forms in what follows. 


ARTICLE V. 


‘The Congress, whenever two-thirds of both Houses shalt 
door it necessary, shall propose Amendments to this Con- 
sultution, or on the application of the legislatures of two- 
‘thirds ef the severnl States shall call a convention for 
proposing Amendments, which, in cither case, aball be valid 
toall intents and purposes as part of this Constitution, when 
ratified by the legislatares of three-fourths of tho several 
States, or by conventions in three-fourths thereof, as the 
‘one oF the other mode of ratification may be proposed by 
the Congress: provided, that no Axnendment which may be 
made prior to the your one thousand elght hundred and 
olght shall tn any manner affect the frat and fourth clauses 
in the ninth section of the tiest article; and that no State 
without its consent, shall be deprived of Its equal suffrage 
in the Senate. 
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aspect changes, that first rigidity becomes 
flexibility to the Will of the People, and we 
witness its inner power of adjustment to the spirit 
of the time, which is evolutionary, not revolu- 
tionary. The Constitution recognizes the evolu- 
tion of the Constitution, and thus deeply unites 
itself with the on-going process of tho ages. 
Besides, in this recognition of its own pro- 
foundest fact, it shows itself to be self-conscious, 
knows itself to be in the line of never-censing 
development. Accordingly itis ready to accept 
the fact of its own progress, and proposes here 
to take the same into itself, making it a perma- 
nent part of itself. Thus our Constitution em- 
bodies the eternal in the changeable, and reveals 
its eternal truth and everlastingness in acknowl- 
eding its own mutability. 

Herein lies the solvent of all revolution in 
government, which it is no longer necessary to 
overturn by violence. The People haye it in 
their power to alter, even to destroy their Con- 
stitution in peace. This is not altogether “an 
indestructible Union of indestructible States.” 
If tho Will of the People gets completely nega- 
tive to the State—a condition conceivable, but 
hardly possible —then it may show itself able 
tocommit suicide. But as long asthe People re- 
muins institutional, and wills freedom through 
an established order, there will be no need of a 
revolution for the purpose of changing even the 
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the separation did not take place, and so we now 
live under a fresh confirmation and rejuven- 
escence of the present Article, which through 
the last three Amendmente, has found new life 
and new application in the Reproduction of the 
Constitution. 

Looking into the complexities of the present 


Article we find that it indicates two ways of pro- 


posing Amendments and two ways of ratifying 
the same. 

First as to the proposing of amendments; — 

I. Congress may by a two-thirds vote in each 
House propose an Amendment. 

Il. The Legislatures of two-thirds of the 
States may apply to Congress to call 1 Conven- 
tion of all the States (similar to the first Consti- 
tutional Convention) for the purpose of propos- 
ing Amendments. 

Here are seen two initiatives, the new way 
(through Congress) and the old way (through 
the States). Thus each side of the duplicated 
government can make a start. Another instance 
showing the two forces in the Convention, 
Union-ward and State-ward. In the second case 
Congress had to obey the request of the States, 

Now we may glance at the two ways of ratify- 
ing the Amendmente proposed in cither of the 
two previous ways. 

(a) Three-fourths of the Legislatures of the 
several States, 
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were to be thrown afresh into the melting-pot, 
and recast as a totality, the Convention would 
probably be again demanded. So we still have 
constitutionl Conventions in the States, specially 
elected by the People for the purpose of 

a new Constitution in its entirety, Still further, 
the State Legislatures form not a good initiative 
for a combined effort of the States, especially 
when two-thirds are required, as they are widely 
scattered. Congress is the better starting-point, 
being one body assembled in one place. So the 
method has been in the line of least resistance — 
two-thirds of Congress proposing and three- 
fourths of the Legislatures ratifying (I, 4). 

The question has often arisen: Has not this 
one line of least resistance still too much resist- 
ance against the true spirit of progress? Is it 
not. too inflexible for the right Evolution of the 
Constitution? In other words, is not the process 
of Amendment mace too difficult by the present 
Article? Many hostile critics have declared so 
with bitterness; not a few friendly crities have 
uttered the same opinion without bitterness. 
Particularly English writers, discerning judges 
and by no means antagonistic, yet with a natural 
bias in favor of their own Constitution, have laid 
their finger of disapproval upon this Article. 

According to the English Constitation Parlia- 
mont is omnipotent and not the Constitution ; 
hence in the American sense it is not a Constitu- 
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gress (1884-6), there were forty-seven Amend- 
ments Introduced, but none of them were ever 
proposed by Congress, let alone ratified by the 
States. Even the Civil War with its three 
Amendments made relatively little alteration in 
the old Constitution, and yet a little, as it ought. 
The Pyramids change with the thousands of 
years, they too are in the process though it be 
very slow. 

So we can affirm that the National Constitution 
is in the grand evolution of the Ages, though it 
represents the permanent, the universal, Tho 
Sun, compared to the planets rapidly revolving 
around it, seems to stand fixed in the Heavens; 
yet the Sun with its whole planetary retinue 
is declared to be moving toward its far-off goal 
in Space. The Solar System of the Union has 
also its fixed and changeful bodies, yet the whole 
is marching on in its career of Evolution. More. 
over it is what the Solar System is not, namely, 
conscious of its own evolutionary nature, and 
utters the same in this Fifth Article of its Con- 
stitution, which we have been considering. 

Such are the two elements, the more perma- 
nent and the more changeful, represented in the 
double government of the United States. Both 
are necessary ; one naturally pertainsto the Nation 
as a whole, the other to its separate divisions as 

“States, Still the more permanent element em- 
bodied in the National Constitution is self-renew- 
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‘States which shall be made In pursuance thereof, and all 
‘treation made, or Which ahall be made, undor the authority 
‘of the United States, shail be the supreme law of the land: 
and the judges In every State shall be bound thereby, avy 
‘thing in the constitution or laws of any State to the contrary 
notwithstanding. 

Cl. 3, The Senators and Representatives before mene 
tloned, and the members of the several State legislatures, 
ond all executive and judicial officers, both of the United 
‘States and of tho several Statos, shall be bound by oath, of 
affirmation, to support this Constitution; but no religious 
‘test shall ever be required as # qualification to any oflice or 
public trust under the United States, 


At the first glance the three Clauses of the 
present Article seem rather miscellaneous and 
without mach connection. A closer inspection 
shows that they hover about one fandamental 
thonght, the universal supremacy of this Consti- 
tution. Tho Article begins by taking a look 
back at the Confederation which has just pre- 
ceded it, and assumes tho latter’s indebtedness; 
then it asserts ite supreme authority over the 
Statea, and finally binds every official, both of 
the State and the Nation, by oath to obeerve 
the Constitution, of course just in this matter of 
supremacy over the States. Thus in the present 
Article, the Constitution acknowledges a duty as — 
well as asserts its supreme right. 

1. In the First Clause there is an indirect 
reference to the Revolutionary War, since the 
mentioned debts and engagements were largely 
contracted in support of it, In one way or 
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for challenging the supremacy of the general gov- 
ernment. This State attempted nullification in 
1832, and started secession in 1860. In the early 
period of the Government an element of disunion 
existed in the North also, particularly in New 
England, 

3. It was not enough that judges should be 
bound by the Constitution. In this Third Clause 
all officials of the executive department, as well 
as the members of State and National Legisla- 
tures aro required to be sworn to support the 
Constitution. Every person administering any of 
the three Powers of Government, legislative, ex- 
ecutive, or judicial, of State or of Nation, has to 
pledge himself first of all to the supremacy of 
the Constitution. 

Many questions will arise and have arisen 
under this Section. Is every petty official to 
interpret the Constitution according to his own 
insight? Is even the President to follow his own 
view of it in doubtful cases? Andrew Jackson, 
when President, insisted upon obeying the Con- 
stitution ashe understood it, though the Supreme 
Court understood it differently from him. On the 
whole, euch Power has n field of its own in the 
interpretation of the Constitution, which field 
the other Powers seldom intrude upon. The 
Supreme Court has itself decided not to touch 
politicnl questions, and it has rarely and unwil- 
lingly decided an act of Congress unconstitu- 
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This was no doubt the work of Virginians 
chiefly, aided by Hamilton, for whom sometimes 
the whole is claimed. Virginia in 1787 was the 
largest and most important State in the Union, 
and altogether the most original in political 
thought. It looks as if Virginia at this time 
was munifestly marching at the head of the 
World’s History, as were those Athenian soldiers 
who twenty-four hundred years ago marched out 
to the field of Marathon. The movement was 
undoubtedly common to all the Colonies, but Vir- 
ginia was the institutional leader and spokesman ; 
she substantially made the Constitution, and 
brought about its adoption, chiefly through the 
influence of her greatest son, George Wushing- 
ton, President of the Convention and the Zeus 
Olympius of the new epoch. 

Still we have to note that even now there is a 
deep rent in Virginia, an inner dualism, which is 
certain to have a future. Two of her delegates 
(Randolph and Mazon ) would not sign the finished 
Constitution. Her chief public men were pro- 
foundedly divided between Federalism and States’ 

i After Washington, her two greatest 
sons, Marshall and Jefferson, furnished to a future 
generation the main intellectual weapons in de- 
fense of the Union and of Secession. It hated 
slavery, but kept the slave; it was both aristo- 
eratic and democratic; it had a strange double 
cultore, French-Latin in some ways, and Teu- 
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tonic-English in others. Very decidedly did this 
inner contradiction come out in the crisis of 1860 
when Virginia was for the Union but against 
its preservation. The complete outer manifesta- 
tion of this internal twonese at last showed itself 
in two States, so that we now have two Virginias. 
The deep tension in her spirit finally broke her 
in twain, but it was one ground of her original 
greatness. . 

So much for the Convention which originated 
the Constitution, and for its deeper sources lying 
back in antecedent institutions. 
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the Federal Judiciary in its attempts to protect 
the rights of the Cherokees. 


AMENDMENT XII. 


1. The electors shall meet in thelr respective States, and 
voto by ballot for President and Vice-President, one” of 
whom, nt lenst, shu! not be an inhabitant of the same State 
‘with themselves; they shalt name in thelr ballots the person 
voted for as President, and In distinct ballots the person 
voted for ax Vice-President, and they shall make distinct 
lists of oll persons voted for as Prosident, and of all persons 
‘voted for as Vice-President, and of the namber of votes for 
ouch, which Mats they shall sign and certify, and transmit 
sealed to the seat of the government of the United States, 
directed to the President of the Senate. The President of 
the Senate shall, In the presence of the Senate and House of 
Representatives,.open all the certificates, and the votes shall 
then be counted; the person having the greatest namber of 
‘votes for President shill be the Prosident, if such number be 
majority of the whole number of Electors appotated; and 
if no person have such majority, then from the persons 
having the highest numbers, not exceeding three, on the 
List of those voted for as President, the House of Represcn- 
tatives shall choose Immediately, by ballot, the President, 
But in choosing tha Prosident, the votes shall bo taken by 
States, the representation from each State having one voue; 
& quorum for this purpose shnll consist of a member or 
members from two-thirds of the States, and a majority of all 
the States shall be necessary to acholce, And if the House 
of Representatives shall not choose n President, whenever 
the right of choice shall devolve upon them, before the fourth 
day of March next following, then the Vice-President shall 
act nw President, nx In the case of the death or other constl- 
tutional disability of the President. ‘The person having the 
igreatest number of vows as Vice-Prosident shall be the 
Vice-President, if such number be n majority of the whole 
number of Electors appointed, and if no person have a ma 
jority, then from the two highest pumbers on the tist the 
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recognize slavery, 80 this is the part which must 
be changed. 

Already wo have often noted that the character- 
istic of the United-States is that it is the Stute- 
producing State, creative not of colonies nor of 
provinces, but of equal States, which have in 
turn to reproduce the Union, their origin. Now 
this Union had in it from the beginning a deep 
cleft or dualism, that of the Free State and of 
the Slave State. So it, as State-producing, will 
propagate its separativecharacter, and produce the 
two kinds of States, Free and Slave. This two- 
fold propagation will continue along the dividing 
line to the Mississippi and across it, with a good 
deal of political agitation and threatonings, but 
no outhrenk. 

Alrendy long before 1860 the South, ruling the 
country, began explicitly to declare und to initiate 
the policy of making this republic the producer 
of Slave States by opening all its territories to 
slavery. On the other hand, by way of opposi- 
tion, there sprang into existence a party in the 
North whose avowed principle was to exclude 
slavery from the national territories, and thereby 
make this republic the producer of Free States, 
This last party in 1860 elected its President, 
Abraham Lincoln, whieh olection was followed 
by the secession of a large number of Slave 
States, whereupon the Civil War began. The 
outcome was that slavery was annihilated both in 
the new and old Slave States. 
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difficulty. The majority whose right is involved 
and whose duty it is to see to the execution of 
the Fifteenth Amendment, cannot perform their 
function. 

So it must be confessed that our Constitution, 
fountain of so many harmonies, has struck in its 
last note an awful dissonance which grates harshly 
upon the entering Twentieth Century. Then 
other races are coming in besides the African. 
What about the Philippinos and possibly some 
nearer home? It would seem that the Nation 
which has cast off in its Constitution not only 
Nativism, but also Naturisin is going to have its 
principle tested in the fires of experience. 
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II. Tae Forms ov tae Starr. — If we take a 
brief survey of the many kinds of Government 
that have existed und still exist throughout the 
world, we begin to appreciate the vast diversity 
of the present subject. The first problem which 
comes up is that of putting into some sort of 
order the mighty maze of States which man has 
brought forth in the course of his political evolu- 
‘tion, 

‘The old Greek was the first thinker, as far as 
we now know, who seriously began to classify 
the Forms of Government. Necessarily his look 
was confined to the horizon of his own people, 
with their City-State. We see from ancient 
Herodotus that the Greeks already knew and 
speculated about the three divisions of the politi- 
cal institution which took the name of Monarchy, 
Aristocracy, und Democracy, or the rule of the 
One, of the Few, and of the Many. This is the 
first and simplest of all ways of dividing the 
State. It answers the earliest question: Who 
and how many shall rule this State? Govern- 
ment implies direction, authority over men; what 
man or men are to exercise such authority? We 
have to regard this old Greek division as the 
stepping-stone, us the first’ attempt, which is to 
bo transcended ; still it is a seed-thought and has 
remained and unfolded down into the present. 

How is this great diversity of States brought 
about? The preceding constitutional process is 
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which we may call the Stateof States, and also the 
State-producing State. It is the universil State, 
which crontes the individual States, yet the latter 
go back and recreate thoir origin, the universal 
State, 

We may likewise sce that these two kinds of 
States wero in external opposition and conflict 
throughout European History. But they have 
been internally mediated and freed of their con- 
flict in the Occidental State, in which they work 
harmoniously together in the production of 
States. In Europe and Asia every kind of 
State arose through Nature or the natural human 
instinct; but now the State is a product of the 
Tnstitution rather than of Nature. As be- 
fore suid, the old Aryan impulse to 
duction is still present in the individual, but is 
directed and organized by the new central State 
purposely and consciously toward its institutional 
end. Hence Naturism dominates the State in 
tho old world, with its royalty, nobility, and 
priviloge; but Naturism ix decidedly subordi- 
nated in the new world, which substantially sets 
aside every right springing from birth, The 
American Nation itself was never born (natus) 
in the eense of the Nations of Europe and Asin; 
it was made by man’s self-conscious intelligence, 
which mast accordingly be the ruling principle. 
‘The individuals of the American Nation may be 
quite of any nationality, but the citizen has or 
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stitution is necessarily very general, and has to 
be interpreted, Hence there rise diverse ways of 
putting the Constitution into practice. At this 
point we see that difference enters the Adminis- 
tration of the State, difference in policy. It ix 
the policy of the Administration which determines 
ite official character. But what determines this 
policy? 

2. Political Parties. Tho Administration of 
the State reaches back to a Political Party in 
some form for its support as well as for its 
origin, Party means a part and necessarily im- 
plics another part; thus the separation enters 
and with it the struggle of Parties for control of 
the State. The Administration is, accordingly, 
partisan in its very nature; it is chosen or taken 
to carry out a given policy which is the principle 
~ of some Party. The fact is notorious that every 
States has Parties, and the more developed the 
State, the more developed the organization of 
Parties, 

In ancient Greece, Parties turned on the Form 
of State—Monarehy, Aristocracy, or Democracy. 
The result was the overthrow of a Party meant 
a corresponding change in the Constitution. 
‘The same characteristic is found in most States 
of modern Europe; the uitimate division of 
Parties roaches down to the support of or the 
hostility to the existent Form of Government. 
In every European Republic there would seem to 
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the slave; in fine the Law may be purely negative, 
instend of negating the negative; it may become 
even the crime instead of the punishment of the 
crime. Such a twofold and opposite character 
lurks in the very nature of the Law—which 
character ought to have a name, and so we shall 
call it, in the absence of a better term, the nega- 
tivity of the Law. 

This must now be curried back to its source, 
The State will have the same negative element 
we have seen in the Law, for the Law is the 
command of the State as Will actualized. The 
State is not a Person, not an Ego, but it isa 
Will, existent, objective, whose voice is the Law, 
uttered by a epecial Power of the State, the leg- 
islative. So it is really the State which is nega- 
tive on the one hand, and the negation of the 
negative on the other. The end of the State is 
to secure Free-Will, but it can reverse itselé and 
destroy Free-Will; its function is to remove the 
hindrance, but it can become just the hindrance, 
and the worst hindranceto man’s developmentinto 
freedom, So we have to consider the negativity 
of the State as an element of political science. 

We have ulrendy spoken of Froe-Will in the 
present sphere. A slight acquaintanee with it 
shows that it too has fundamentally the before- 
mentioned double negative principlein its process ; 
it is negative and ean through its own self-activity 
assail and destroy Free-Will, Thon aguin it is 
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of Free-Will in man. If I take away his right 
to be punished —and it is his sacred right —I 
treat him as unfree arid irresponsible. Punish- 
ment, of course just punishment, is the counter- 
part of freedom, the other half of it, so to speak, 
the negative half, which it has to contain in itself. 
The grand discipline of the individual and of the 
race has been punishment, which brings home 
the consequences of the negative deed, that is, 
the deed negative to freedom, 

‘The Free-State must secure Free-Will 
punishment. The death-penalty inflicted by the 
State has often roused protest. Should the 
State slay the murderer, doing to him what he 
has done to another? The murderer destroys 
Free-Will in its total circuit; is he to have his 
deed through the Law, or is he to be the exeep- 
tion? It is very difficult for the State to make 
any such exception without striking at itself, 

Moreover, the negation of the negative Will of 
the individual must be the work of the State, not 
that of another individual, who would thereby 
commit a new violation. The Law as universal 
is to visit upon the wrong-doer the universal 
consequence of his act in punishment. This is 
a function of what we have called the Negative 
State: to negute the negutive uct of the indi- 
vidual, and make him positive even under com- 
pulsion, which is the case when he is put into 
the workhouse or penitentiary, for there his 
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$47), which should be ‘individuality’ and 
hence the monarch, But after insisting on the 
necessity of this order + of the Conception,’* he 
violates it on the next page (P. 2. x. $48), by 
placing the royal Power first instead of third, 
Hegel's monarch is not elected but is given 
by Nature, by birth, so that his constitutional 
monarchy cannot be altogether constitutional. 
Nor does the monarch need to have **any par- 
ticular character,”’ good or bad, small or great; 
«he has to say only yes, and to put the dot on 
thei” (P. R. 8, 365) 
‘Tho monarch is not personally responsible for 
* his actions, yet he is given the power of sclect- 
ing all his officials, so that he ia the head of the 
bureaucracy which is well-nigh absolute, being 
responsible only to him. The Classes (nobility, 
etc.) are maintained and declared to be rational. 
Hegel’s developed State is far less creditable 
to him than his germinal thought of the State. 
Tn the latter he took Prussia for a model (and 
that too in a time of reaction, about 1820, when 
his book was published); in the former he fol- 
Jowed Rousseau. He declares the end of the 
State to be the ** actunlization of freedom,” but 
hisdeveloped State does not show freedom sctual- 
ized in a very high degree. Hegel’s State is still 
an absolutism essentially, though modified by 
certain English ideas. He seems unaware of the 
American Constitution, though it hud been work- 
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THE AMERICAN STATE. 


[This essay was first printed in the Western, a St. Louls 
Periodical, in a serles of articles which were collected into a 
pamphlet in 1874. Thus it goes back nearly thirty years 
from the present date (1902) for its composition. The 
author has been asked several times to have It reprinted, 
but refused as he wished to complete It, though such com- 
pletion of it has been deferred so long that it seems now 
quite different from the preceding book. Still those who 
are interested to do so may trace the germs of the book In 
the essay, though the latter shows frequently the politic 
discouragement of the time in which it was written, as well 
as certain early tendencies of the writer, which may be of 
interest to some of his friends.] 





Isrgopccrorr. There is to-day, without doubt, a 
far greater portion of the people of the United States 
who have lost faith in republican institutions than at 
any period since the adoption of the Constitution. It 
would seem almost as if the victory of natiouality in 
the late civil war was purchased with death, as heroes 
have fallen in the moment of victory. What we gained 
in that struggle is manifest and bas been echoed and 
re-echoed from press and hustings till it in familiar ax 
a nureery-rhyme; what we lost is beginning to make 
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to State. Each Single-State in this European 
Society seeks to dominate its neighbor for its own 
advantage, which is the end of the State as here 
given. Each State for itself, and the Devil take 
the weakest, which Devil is its stronger neighbor. 

No doubt Hegel philosophizes his State from 
the real European condition of his time, for “the 
real is the rational.’”’ Still we may note for the 
sake of comparision what he does not see, yet 
was to be scen already in-his time as a reality: 
his particular European Nation-State is to be 
freed of its national caprice and is to be institu- 
tionalized through a new Society of States form- 
ing one State or State of States, which secures 

“the inner Selfhood of each State without its 
dominating other States or being dominated by 
them. But such a universal State or State of 
States lay outside the ken of Hegel. Still he 
recognizes that there is eomething above the 
Single-State, calling it into existence, upholding 
it in its great carcer, then destroying it. 

This brings us to tho Hegelian coyception of 
the World-Spirit, which has been one of the 
most significant and fruitful thoughts ever ut- 
tered concerning History. This World-Spirit is 
greater than the Single-State, using the latter as 
its instrument, and thereby making it a world- 
historical State, such as Egypt, Greece, Rome 
were successively in antiquity, each of which had 

































APPENDIX. 


THE AMERICAN STATE. 


[This essay was first printed in the Weatern, a St. Louls 
Periodical, in a series of articles which were collected into 8 
pamphlet in 1874. Thus it goes back nearly thirty years 
from the present date (1902) for its composition. The 
author has been asked several times to have It reprinted, 
but refused as he wished to complete it, though such com- 
pletion of it has been deferred so long that it seems now 
quite different trom the preceding book. Still those who 
are interested to do so may trace the germs of the book in 
the essay, though the latter shows frequently the political 
discouragement of the time in which it was written, as well 
as certain early tendencies of the writer, which may be of 
interest to some of his friends.] 


Intmopccrory. There is to-day, without doubt, a 
tar greater portion of the people of the United States 
who have lost faith in republican institutions than at 
any period since the adoption of the Constitution. It 
would seem almost as if the victory of nationality in 
te late civil war was purchased with death, as heroes 

Azave fallen in the moment of victory. What we gained 
(ee that struggle is manifest and has been echoed and 
7€-— choed from press and hustings till it is familiar as 
* Mureery-rhyme; what we lost is beginning to make 
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itself felt till concealment is no longer rational or pos- 
sible. That something very essential to the working 
of free institutions has fled from us is evident; and 
the reasonable thing to be done would seem to be to 
find out what it is and replace it if it can be replaced. 
It is not necessary to repeat here what nearly every 
newspaper in the land without distinction of party is 
bewailing ; thatconscience appears to be banished from 
the publie service, that the administration of govern- 
ment is devoted to a large extent to personal objects, 
that responsibility in office is turned into a mockery. 
But what is most appalling is the extent of this cor- 
ruption. Where it nestled only in high places at the 
national capital, ite distance from the reach of the 
people might be its excuse, but its slimy folds have 
enveloped State, county, township, and even the 
school district, the very Lumblest of governmental 
organizations. 

Tt is not our purpose to indulge in a lengthy Jere- 
miad concerning this shocking decay of public mo- 
rality, and still less to expectorate sentimental slayer 
about the poor injured people. The people are to 
blame, they choose their rulers, to them belongs the 
responsibility of the choice. The greatest freedom 
implies the greatest responsibility, Let the Intter 
decay, the freedom decays in proportion, ‘The first 
condition of returning health, is that the people recog- 
nize thelr respousibility, and then they may expect it 
of thelr officers. If they are unfit to choose their 
rulers, then somebody must do it for them, and some= 
body will do it for them. It now looks not unfro- 
quently as if somebody wore doing it for them already, 
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thought, he must be conscious of and ee 
rational basis of his goverument. 

[All our troablee oom from tho lees et a teu Mba 
of free government in the minds of the people, in other 
words, from the destruction of the deepest national 
thought, With {t must go in time the realized insti- 
tations of the country, for these ave vitalized only 
through the individual consciousness, The Jastinet of 
the American nation was its most wonderful attribute, 
it was ulways true to its highest thought, though it 
could never give a rational account of its processes. 
Nor is this to be said merely of the common citizen, 
hut in an equal degree of the statesman. In action he 
was always true to the national principle in the pro- 
foundest degree, but when it came to statement he 
employed arguments which would destroy at once the 
entire system of government, If adhered to, and which 
were quite the opposite of his action, In American 
political literature there is not to be found any adequate 
enunciation and deduction of the American State. 
Hitherto this perhaps was not so necessary. But at 
present the only possibility of recovering our principle 
is by thinking it, by comprehending its logical basis, 
and all its relations, 

‘To wid in the performance of this work there are two 


classes of persons to whom, by their occupation, peo- 


ple are inclined to look: the politician and the lawyer, 
But the politician, even when honest, has nevor risen 
above the assertion of the individual,— such is the chief 
content of American political literature from the Deo= 
claration of Rights to the present, Hence, as it fs but: 
one step from principle to action, it is but one step 


ct 












































ay 


eee 





























RF, 


Ate seier Ae SrA 


be 











‘522 APPENDIX. 


multiplicity of objects comes to grasp itself, to realize 
itself as its own content. This renlization ix the State, 
which was therefore defined in a general way to be the 
Will which wills Will. Such is the formula which must 
be the germ of all the deductions which are to follow, 
and it will be continually recalled and repeated. But 
here two warnings may properly be given to the reader 
in order to avoid any misunderstanding of the argu- 
ment. In the first place it must not be imagined by 
the above language thatthe State makes its appearance: 
in time after man has examined and discovered the 
inadequacy of the various contents of Will, On the 
contrary it was shown that every act of Will, logienlly 
considered, pre-supposes the State as its own true real 
ization. Hence some form of government is found in 
every condition of human existence, It may be rude, 
simple and inadequate, nevertheless it is. Will, as 
‘the great realizer of all things, mustitself also be real ; 
otherwise it flies from, it denies its own fundamental 
principle. Therefore, a Will withont a State is a con- 
tradiction in terms and simply annihilates itself. Bat 
the second warning must be mentioned, Some per~ 
song may still be troubled with the reflection that a 
reaping machine for example is also a realization of 
the Will and hence does not differ in definition from 
the State. But always notice the content which fur- 
nishes the basis of these distinctions. The Will in 
making 2 reaping machine has a content different from 
itself; the State is the Will which has itself as con 
tent. ‘This definition carefully kept in mind will, T 
think, furnish the key to every difficulty. ¥ 
Such is the first great movement of our principle; 
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monly called the Legisiatzr-. ‘the Joietal sud te, 





po argumentation from uiity or from experience. both 
of which, however. would emir a= tint was aiid: 
but these functions were evolved direetis from the 
fandamental conception of government. Ther are 
only instrumentalities for realizing tbe great end of 
the State, which end is to secure Will. The sum total 
or body of these instrumentalities in their detailed 
development has also a specific appellation: the Con- 
stitution, which expresses the organization of the 
State. 

The Constitution may therefore be declared to be 
the realized definition of those instrumentalities which 
secure Will. I say definition realized. for I do not 
mean merely a definition in words. A constitution 
must be something real, existing in the world. with 
certain definite limitaions. Such is a real definition 
of an object ; the main question concerning it is, what 
has it defined itself to be? In this sense a constitution 
or form of government may be said to be a nation’s 
definition of freedom. For it is that which the nation 
has realized and put into activity ; it is a real defini- 
tion. This may, or may not, coincide with the 

speculative theories of some individual members of 
that nation; if it does not, their definition is unreal, 
abstract, and is not national. Hence all constitutions 
may be taken as so many definitions of freedom, given 
by the different peoples of the world, all of which have 
one common object, the security of Will. 

Moreover this definition may or may not be written 
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and it still shares the Roman political thought, which 
secks a unity resting upon the assimilation of nations 
and the destruction of individuality. On the contrary, 
the Germanic consciousness, though it has sought the 
imperial bauble in Charlemagne and Otho, haa teon in 
general true to the principle of individuality in its 
broadest sense, the rights of the individual person 
and the individual State. Just asin the sixteenth 
century, Spain, a Latin country, sought to assimilate 
Enrope to its own religious and political thought, so 
in the seventeenth century France also a Latin coun. 
try made n like attempt under Louis XIV.; an attempt 
which failed chieily through the heroic efforts of the 
dwellers on a small strip of Germanic soil, Holland, a 
country which in the preceding century had in defense 
of the same principle defied the mightiest ruler of the 
age, Philip II, The services of this country in behalf 
of nationality can never be forgotten for they are 
greater than those of any other country of Karopo. 
Again after the lapse of a century, France renews 
the stroggle, first in the republic and then in the 
Empire. Napoleon represents the most intense phase 
‘of the Latin consciousness, its culmination in modern 
times. The existence of an independent nation be~ 
sides his own seemed to him not merely s contradic. 
tion, but a crime to be at once punished, and an in- 
sult to be at once avenged. ‘That a people should dare 
to assert individuality, to make their own laws, to 
regulate their own affairs, to determine their own 
destiny appeared to him incomprehensible. 1 think 
that he was sincere, that such was his deopest princi- 
ple of action. Assimilation was his watchword, One 
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